STATE. OF ‘LOUIBL 


ee at oe heen: . 
Fastern Dist. \ EASTERN” DISTRICT, APRIL 
April 1829. 
GRAVIER. 8 
L _ a GRAVIER vs. LAFON & AL. sr " 


who P'y, Appeat from the court of probates ol 
aeey ikke parish and aity of New-Orleans, 
distributed e 
sate o- ‘The heirs of B. Lafon having obt taine 


mologation 


ofthetableau judgment against Gravier & Poum ira 

— executors, a tableau of distribution of the 
thus recovered from them was presented 
homologation, and Gravier made oppéi 
thereto on the following grounds: ; 

1. The tableau is not in conforming 

judgment of the court of probates: it do ! 
recite the credits allowed by the judgmer ; 
does it charge the Jé#atees with the: 
them. 
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} opposition was overruled, and Gravier 
ba re cannot be injured by the ho- ~ 
ologation of the tableau. Nothing more can 
be. ‘demanded ‘from him than. the. amount of 
: the judgment, and he cannot be injured by the 
} guamner in which that is distributed. 
at fhe has any claim off Poumairat’s estate, it 


ad 


/] “camnot be considered in the distribution of the 


i oa jount of the judgment obtained by Lafon’s 


‘ ns ‘h » court of ‘probates is without authority, 

int s present suit, to examine the correctness 

fo the u gment of the heirs—and allow any 
credit jwhich might have been allowed. 

“Te is therefore ordered, adjudged and de- 
aot that the judgment of the court of pro- 
Bates be firmed, with costs. 
© Moreau Lislet:& Canonge Pplainiss— 
n] tons for defendant, 





Easter Dist. 
April 1829. conctih-ax vs. . HATCH &P 


| “. — Appeat froin the court of the'fo ae i 


Hatcnr. 


‘ironeofthe the judge of the eighth pening 


defendants a 

Seer and ©=Marmin, J. delivered the opini on of 

thee aeesrcourt, ‘The. plaintiff claims the | On 

he quant ” 
- Of bis inter. hig labour, and materials furnished 


aaiare of hising a house, the property of the wife 
the house re heirs of Rome. 
‘Jodgmeot Judgment was taken by default. 


was taken by 


default = band had the default set aside ahd p 


a filed “alone, the general issue, a as 


cad that the repairs were jnartificially m 
ieiresuit. that heshad a right to judgment in 
tion. 
The plaintiff had judgment ‘nite 
and they appealed. 
It is clear that as the wife did not ai 
and there is no evidence of the quantu: 
interest in the ‘house, nor of the nature 4 
estate, judgment was irregularly given a 
her. a z a 
As to the husband, the plaintiff was inlem- 
gated “by him and answered. that : ec , 
contract, stated in the answer, which was ei 
tered into between the plaintiff and Het ley, a 





ant, was not carried into effoct Sastern Dist. 
; the work was performed by thé es 
alone, and was in many respects 
from ‘that first contemplated—the de- taren. « 


Sten required additions and altera- 


Conconan 


The whole turns on matters of fact, in aet- 
‘ig upon which we are not aware that the dis- 
1 court erred. ° 

“Avis therefore ordered, adjudged and de- 


i nd reversed, as far as it regards the wife,and 
i) ifirmed as far as it concerns the husband, he 
ying ¢osts in both courts. 


icontenenhaianienenannin 


BABIN vs, D\ASTUGUE. 


PEA from the court of probates of the a co-execus- 
city of New-Orleans. Seep hes 

; ; when a per- 
» hide J. delivered the opfhion of theto bs admit. 


as heir, 


gurt, . Jean Babin, who styles himself a re-and the ad- 


missions of 


iden of the district of Genozac, i in France, ~ co-execu- 
a or, and the 


id his petition in the court of probates, in attorney for 
i Wea he stated that he was the ‘sole heir o Sfevent ie 





616 CASES INTHE "SUPREME ‘CC 
Py hae Phillipon, who died. at the’ 
w~w Louis, in the year 1827, and writ 
Pe tugue, the abting executor of 
DuT0a0® and testament of the deceased, 
strict and le Lislet, the attorney for the. abacus 


STTHough th 
time. for be cited toshewcause why the pean 


pre ape not be put in possession of the e 
Expired they "The answer of the defendant oi at 
the right oft 2 put the plaintiff on the strict and le 
ing ¢ fg theese estate all- the allegations contained. in. hie 
And the attorney for the absent heirs di 
same, By stating at the foot of the answer 
he joined in it. "’ 
A. Carraby, the co-executor, who af thes 
of filing the answer isstatéd to’ be in Frage | 
and who is still there, appeared by his.at on 1 & 
in fact, Etienne Carraby, and filed an ¢ . “t Pid 
in which he denied the petitioner was theheim | 
of the deceased. « : - 
The court of the first instance. gavel 
ment in n favor of the petitioner, dfid Cal ray 
The first questions in the cause areé, thé 
right of the co-executor, Carraby, to fi ; a 
answer}’and the authority of the at mney if 4 ' 
fact to bring this action for him, in his namely 





; er gramif oF LOUISIANA. ely, 
Asa both of them we think must be adswer- Eaten ue - 
ihe affirmative. As Wal gi a.te SS. 
ee 
“ee the funds were | 
y, authorized to receive ‘them, The 
sfauorney shews that the. agent: was 
a : qi | to represent the executor, as well 
. j ri a ont oft in relation to all matters — 
} qmmected with the Hanicagan and settlement 


inthe trial of the cause, the plaintiff offer- 
| i n evidence a document which he called am 
de notoriété,executed before a notary pub- 
at Pons,, in Fraffte, and dated. the 4th 
March, 1828, To the introduction of this proof 
arraby objected, on the ground, Ast, That it 
f exparte evidence. 2d, That it was not 
1 ec cuted. by the r officers, 3d, That 
she witnesses had Scifi with the son 
gig of an ss The court overruled these _ 
tions, and admitted the document in evi- 
tee. To this decision a bill of exception : 
was taken. 
afer evidence upon strict t principles of law 
» wasclearly inadmissable, but@y, support of the 
) jilgment of the court below, it has been con 
* Vou. VILN.S. 78 


> 
a 





as 


sr Sea 


"Yd Die. fondled, that the co-executor Dastugueigndiy 
’ attorney for the,absent heirs, made aS. 

sition: to therlegality. of the proof, ap dep 
quently Carraby could. not. Tod in 18. poai 


April, 1829 


. Bazin 
vs. 


DAstTuavusE. 


We-cannot give our assent, . 
executor, had an interest to sey. thatino p 
son but the heir should receive theisnes 
for,.if he or his co-executor har ed it. 
any other, he would be responsible i 
who had a legal claim to the effec : Q 
tate, should they afierwards appear, Mik 
@o insist on strict and legal proof, cor ro ? 


-of the co-executor and the attorney ford 


sent heirs, to admit evidénce which wi as 
for his act could not. prejudice them, ar 
might work an injury to him. 

Again, it has been urged that the} 
written by Dastugue to the heirs in. Fram 
send forwardahe vide of their claim 
tioned the introduction of dié docum 


att 
EY 


- have perused these letters, and. Sind 


in them which could be. construed.ja 
waveéF to call for legal proof, .And. if theys 


authorize such an inference, the right of £08 t. 


raby to objeciggp them would still.re 


full force. 4 





, pornaniiee LOUISIANA. 


rire dl that the functions of the &: = 
station theyhad no right 9 ton. 
16 objection, But .this circumstance Dasdeate! 
eibihpon did ‘not deprivesthem of thie 
pi of doing so. The.termination of itit 
arta of all:powers of fur+_ 
ation, but did not authorize - 
ee nd over the estate to any pertion,, 
rstonitib s, eadem est lex. , 
1654th article of the Louisiana Code 
sn relied _on to shew, that the attorne” 
absent heirs has alone the power tq 
Fe: opiodition to afiy thing which may af- 
t c the: ‘interests: of the: absent heirs. ‘This 
ls | certainly confers on him such power, but 
f bisnot exclusive in its expressions. ‘The ex- 
(a yitorsare not permitted to give up the estate 
‘toany person but the heir, and there is nothing 
| pie law which would authorize us to say, 
Matihe opinion of the attorney for the absent 
‘ : ei control their opinion as to the capagir 
. fj. of the person presentifig himself as “such, 
The attorney for the heirs whg_are absent 
-tould:not demand the money for himself, and 
oe is lite or no difference between his do_ 





a 
*. 


- conn ames . ie 
_ Eoten ting so, afd conferring on hth ~ 
aO~ point out who is:to receive 
ee tis thgtefore orderedysndju 
PASTUGUE. reed, that thie jtidgment of the c 
bates be annulled, avoided and rove 
_itjs further sordered, adjadged . 
that te cane be remanded oth 
,with directions not to receive in ¢ 


document marked R.: arid itis. ont 
that théappellee pay the costs of this 

__C, Derbigny for plaintiff{—D. & 

* defendant 
° jis ys 
3 SAUL vs. HIS CREDITORS.:, i 
* of wid. _Avregat from the court of the first la 


vent direct 

“his pro ty ’ y. 

i, 3 m3 Porter, J. delivered. the opinion @ 

ne om a parti COUrt, A meeting of the creditors of @ 
* oulard a 

Cannot be Solvent took place before a notary op 


sold on this 


a. after July, 1827, at which some of them # 
sale for cash, others, and they were f 
rity, demanded thatthe property sk ) 
_ at one, ‘twoggnd three years’ eredit =the 4 
i _ totake place at the Exchange Coffee ¥ a 
on the 7th day of January then next é 


a" ——— , 
Be 5. Pee pete ign east 
Fie ye» Bs ee =  *. tes 
Phe aoe Tee 2 —— ae 


=e 


on 


—_ a a 2 


= 





tained some of*the. privileged creditors— 
hp sale-has been set aside and annulled by 
or y30 and a question hagvarisen ‘whether “ 
¢$'should now proceéd under thede- 
dy ib Hot the creditors already mentioned ; 
| 7 Winer i property should not be sold ac- 
«ito jing, to law without apy regard being paid 
he opihions expressed at the meeting. 
ie district judge thought the sale must be 
. Je according to law, without attending:to 
what had been deliberated on by the creditors. 
We'think with him. The day fixed by them 
Mr the sale, viz: the’7th January, 1828, makes 
agmuch a part of their assent.as the period of 
one, two or-three years. .'They, wished the pro- 
petty sold at one;two gnd three years from tliat 
| _? not'from any other. -It' being impossible 


or the court to give effect to the whole of their 
e it, it cannot-be executed in part. 
: pan therefore ordered, adjudged and de- 


‘greéd, that the judgment of the district court 
be affirmed with ¢osts. ' 


Pk 
\ 





é. 


= ) ” 


ez  —«ssSCsé« CASES AN THE SE 
ee 


Eastern Dist © pe cenit Se 
_ COCHRAN & AL. vs. 


sAprily 1929 1829, 


coda 


f Me Aveaiat fom the’ court ¢ of the first 


Fort& su. 4 


sol front the ie J. delivered the. opinic 


‘Tigtn pln, court, . The petitioners state that 
: ich 


the front line Gravier, of the late Spanish prévine 


to be within 


the levee, isiana, being the owner of part of a f 


does not car- 


ry with it al- formerly. belonging ¢ to the Jesuits, 


luvion, pre- 


vided at the of New-Orleans, sold to a certain 
sale, battur« Hevia, then of the samé place, a pc 
Rickt ana land:adjoining thecity having sixty fe 
beunceptibl with the depth of three hundred: 
ownership. and that the said Hevia obiesraillll 
| same to the petitioners. i il 
- "That it was the intention of Gravier @ 
and: of Hevia to, acquire along with ¢ } 
léfid the right of allavigp, as the’same'be 
ed to the vendor: and that by the deéd¢ 
the'vendee did acquire this right #4 
That since the sale of the land to 
valuable margin of soil has been fp 
front of it, and incorporated thorewidite 
vion, which is the propertyéf the petitionen 
That notwithstanding their legal’ p 


thisalluvion thedefendants have illege 


r 





. ng ‘The petition sepia with-a prayér, for’ 
7 —— damages for ne arid orn Fo 
I relief $ 
§ Tf defendanis plead the gefieral issue. Set 
* p title Sidbdeuipur persops, who they aver purr 
| the premises, ata sale made‘in-virtue 
p-exoeution issuing from the district court 
isfy a judgment obtained againstthe heirs 
MB Gravis ‘That this judgment was ren+ 
Ape the amount due by Gaaviers’ heirs, 
za levee, and other indispensable 
Hind? repairs on the lot; which work and» 
ar gaye a’privilege or lien in it ‘The pleas 
bs ription,:of ten, and of thirty years, are ’ 
: o contained ‘in the answer. , * 
“There was judgment in the court of the a 
Re the plaintiffs, and the ae 


m 


i a; 


a 


yThe. case made for this court eonaiet not 
‘qaly.ofthe evidence actually given on the trial, 
tat by consent of parties embraces all the-tés- 
timony taken in th@cases of Gravier vs. The 
‘Mdermen ard Inhabitants of New-Orleans. 

j'vs, Livingston. Gravier and oth- 





+ Sapa wining. 


—  . PP The i wont 
ao ae athe ei 
__ ingly never failing source of litigatic 
duced for the last meni icgnelll 
pa he argumentyas heretoforegin all 
er causes which have grown pave ai 
the batture, has: 


_ raised and :discussed “but,the view 9 
taken of the ease does-not require us ; 
miine several of the points to whi ich'e 
have devoted'their attention. "5 

‘By the pleadings, the plaintifis arty 
within the operation of the well este 
rule in petitory actions: that they mu 
@Bon the strength of their own title, not 
weakness of theiradversaries. & 

The first question, therefore, for our 1 
is, ' have they shewn.a title to the: n 
claimed in the petition? “ahh 

They contend they have, by’ presént 
the first place, a sale from Be Gr 
toHevia. In this sale Gravier deseribh 
premises as having sixty feet in) 0 





osc ont Joi, ut the lines mg ed op it donot 


He id to.theriver. i tae ae 
The oh cd as ge 


 Hevia to thom. In this deed. of conve 
te the. prope "dpa 
ps or as.in that to-Hevia. 2: 


"And they urge that in - &* 
“Dey he Raa thas been Ms 
“$rme ont of them since the period of the. . * 
‘pu na fg Grave, s 


"et. .2tt ae 


nat 


‘ quence of the sale thus ais Deriad ¥ 


| ae b¢ | 
|. ton er suh a right dogg folloypas, a. con 


Sp alstion of sufficient ‘eight and naagni- 
Be sme the time these conveyanges 


; re mage to them; to be -stisceptibl 
p oreditins Hi it was 80 = tell 2 
2 property of. the vendo. agg 
y ths vendee. ra 
: hi iit wa8 established,in the 
‘ » the 0 ars. Herman, jpnd it ite 
to. the motives of the decision 
Pry 1. N. - ha oe 





aiken dibs ridicd cn it cercives 


6 Martin, 19. . Sid, 656, . 
The purchasers of the frofit’ J S being 
” the plaintiffs, they are aquited 

ngble them to recover, not of ‘ 

| in-Hevia, ye tre en 
hat ile t6. thom. Tf matters li 4 


* “@ cision of ge the t 
oe J formed or not, period he squire 


Grav , “Admitting it was not, 
.alluvion afterwards i added to 

y to him, itehoves:the viiealtoll 
ha haygmenui uired’it. Now, the sale & ; om 
to them does not expresey 
if, therefore, it passes any tight the 
Re a: Sabra 


e was hot at the date of dhe 
hy ny batture formed of sufi ce ith 


“9 


a 


; , a ea ots. =A 
“ Y ger 


ion 4 





er with.” ee nd . 
exister seesaw “ 
Fe oF the sal. ame Ea, to ae 
eiiren apa Rhoda ) 
We harerpbaysed with attention the — “. 
min - aay laid before us, "og 


aon a Pl pines 3728 


“gee >, swears, that @the time'he-mnde the 
. pte ear ? 





in) fey ioe by 
xafieds case of*Fort did Story*vs"s 
i e: Morgan, he stated, shat in 4799 8 re h 
-. @ppdsite theproperty of Madame Pf 
high, from thence it diminished ¢ ra 
- bueadthggill: opposite'a Malt fort’ 
upper line of the city. That in the ye 
he anchored one of higgesséls op 
house, and. tha- she was not mot 
, -Yarda\Wistanés from -the house, Tes 





Tmudeau net an agp eat . 
ie" layee, in the frgpt of their lo 
cabins: were demolished by Re. a the 
b goverment... | 

Mayron: vieciideato te erection of edits 
ft 2 batturepand knew thatshey Were thrown ~ 
wi nah peomer “Whethef 
onli tabins epokalier by Ar= 


ci from, the eS 


Alnted temas in flat boats & 
‘honk St. Mary, on the battire, from a 
but ‘that they’ y were removed | 
~ . th during the. same s 
= re ofttime, when thie » river was 
asic ; of pate ar ye 
to'elfable ow boats to” top With faci-* 


_ 


Se 


7 fact + ll 
Fon Leon ‘OF wyhat is now 





Seton the city up to Girod § 
‘an avas unequal Mirae 
the Batture decreased down" 
ggtnnd ended in a point near jeantt , 
the batture opposite Gravier street wha; 
* ed to the Wtightof 5 fee, « 
™. Lauve states that 36 or O yeers' tS 
-was a béllBe in existence, acing. 
*€iteshe prdperty of Ma — 
mya # gaverof the citys. 4 
_ Withi thathe deseend 
> the year , with 13 flat | om 
abst iw vio beet helow the hot oe 
dame D’Lor: T's not stated at wh 
of the sp, ‘witness arrived in th 
left Tt in t year “alld did not | 
* 17998" 2G" aw: 
Moreis* —— ge 
flat boate’ ‘and | 7 
from ae a tothe: oe 


a} 





} C08 wal tiple wn erpsiv chore nanl 
tt sc lintety on the river, which was about 
‘ 0 toises below the fauburg St Mary. ft 
. nos high at this point, but’entirely unco- 
| : rec e Fat 1dw water, and the soil firm... "Hevia 
hel H cabin on aiohem of his log ear 

1.an : * 

/ oe i is some ‘contradiction in. this evi-> 
i think thé weight of it decidedly 
favor of the assertion of the defendants:— 
| atthe time the petitioners bought from 
a) ee ee did exist alluvion opposite the lot 
ane height and itude to bé’sus- 
_ Sepuble-ef ownership. Out of the sixteen wit- 
biting of theif depose to its existence 
ro thie year 1798 up to the year 1803. Only 
of thé others contradicts‘them, and his 


. 





did pe aa until. ten years after: 
ra ‘Whether, it was of sufficient 1g t 
susceptible of, “ownership at the per 
sale from Hevia, is the. next ques 
here too we think the. proof prepofider 
in spe defendants, There is is. 


— of 


_tive evidenee,before us at what heighs #8 
“may be reclaimed from the ae 4 and i 
priated to private use. Tt is not ; 
ceptible of direct proof, much" de 
the position of the alluyion, the. fo ¥ 
stream where it is. formed, and othejge: 
stanees. Ftis proved beyond doubt h VF 
back as 1793 the batwre opposite Heri 
“was of sufficient height to enable hinr soem 
a cabin on it: that it continued to increas 
extent aud height from that time up ’to1@ 





i 4 wm 2 ’ ee ‘eet ee Pi eon 
e thatthe alluvion’ - not niiiast of. >. 


hers ip. ° Sugha principle would shalke the 3 
4 = a large portion of see : 
y@ety- in Louisiana. 
on. th sciaigihiaiiarrast son, Ga 
if we except an itcohstdera-— 
neighborhood of and aboye 
2, which would not be covered 
he wi the Mississippi in the spring 
we t for the artificial-embank~ 
which the industry un has raised tow” 
de ‘them | , 
ng,-however, this view of the sub- 


VovEN, >. ‘80 - 





” cor fae a aluvon 


| nd law, whieh 
ais say dis ngs sues zn 
rs egnverted to private ‘Rppperty a i 
_ would oe be concluding itm 


after, « “The evidence does-s 
ro any, sueh change wyhin that spe 
“time 4s to etiable us satisfactori i 
and say it was susceptible of o 
period, and it was not, at the othe 
year 1803 to the year 1819, 
difference in the depth of watér 
~“wof two feet when the river was at its’, 
stage, according to the testimony-of Eves @amur 
of Percy. Partida3, tit. 28, laa Hs Mag] ceri 
tin, 1.8.81. ~~ ‘ge’ © i ill 


“ 
a 





»PEAT..from the court of the first district, wife 
14 Vi @ «= : exef- 
“iit ; cise her lien 


3 yd. delivered the opinion ‘of ‘Gee. moveable 


roperty not 
| Thig appeal.is taken from a fildgment any special 
fthe court of the first instance, sustaining, the lien, b — 
spdsition of the curator. of the late Tacqties Swoveable pro ea 
ado the tableau of distribution filedhby the Tors £ 
3 of the creditors of Dreux. : ron. ae : * 2 
ontest b epfore the court is nominally the passageof 
yeen the curator, and Madame aes tig Se. 
of the insolvent. The parties {@* rea a. 
dare the heirsof Destrehan, and‘oMniiy to. 
lr candice me © 
{ ' tag tableau of distffbution, Madame * 
was plaéed as a privileged creditor.on 


ta oyeahle property, the proceéds. of _ 


s 
- 





nen 
which ie 
_N 
Wrist onthe’ right extend: 
to the P moveayiee” as’ a 
Her claim should be satisfied out ¢ 
ables,.orimmoveables subject tog 


i before recourse‘can be saad 
og specially mortgaged"o their = 
{Phe chim of the wife afose under! 
cient laws of this omy qvorien 1 
sageof the first civil code. «By th 
lien extended as @ell- to cnovaihbeil gl 
jmovediiles possessed by the husband." | , 0 
There questiofi presented for’ age 
. sion is, whether she should not € Ke 
“ 7 ee privilege on the moveable prope %, 
* 4 > "@ not subject to any special lien, f 
having recourse on immoveable’pror 
“gaged to a third ici we 4h yy 
‘should, If all thé*property su ye 1 
insolvent had been sciatiieaions anf po pa 
engages. but to the heirs of Dgswemayay ° 


e 
& 


ae 2 
ae, 
a 
& 
ve 
oe 
ard an 
- = ‘i 


+ 





an aeqiired his lien hhé'knew he wife 

7 | le agg@ immoveable pro- 
Ay ve often , and that she could be 
if eompelled-to digelies i it before she had recourse 
|| gonthat affeqed"t him. The insolveney has 


2 weakengd.tlie right on the mortgagee. * 
a coquas of the judgment.rendeged be- 
‘ate been urged that on thé former ta- 
bikan 0 distribution, there not being moveables 
ink gh to pay the costs, they Were taken out 
‘ © of he share of Jacques Dreux, a mortgagée 
| creditor. That there being now sufficient to 
i he ‘them gut of the sale of personal estate, 
ee the: proceeds of that sale should be applied to 
H| «their liquidation and discharge. The appel- 
Mi] “Jans coliténd on the other he gt all the 
i “property surtendered must contribute proya- 
q * tafpr Wh8 costs incurred in the concurso. 
he 3286tlr article of the Louisiana-Code 
. weet establish a contrary principle to that 





Bat this insolvency took place, ar 

ofthe creditors before us weré 
vious to this amendment: the ¢ 
fore be decided by the ners 
thereto. | 

Ourld code, we think eto one. 
questions raised: that is, ice r 
bles should not contribute first to the: 

By the 784 article, law charges aré de 
to be’a privilege on all the noresblet BY, 
‘76th, they are‘also made'to extend to immoy 
able’; but by the 78th article it would séefil 
clearly the intention of the law. makers’ - 
they should only.be exercised onghe immovag ny 
able property after the moveable was exhatigh, 
ed. The words of the law are, “when /for™ | 
want of ee the creditors who'sharea’” 
privilege rding to the preceding art 


demand to be paid out of the proceeds" : 


immoyeables,” &c. C. Code; 468, $7970 : « 
76, ‘77. if er 





ne rty, isnot 
settled by ay posites: ‘provision: of our tan ile 


bus tothe amendments to our late code, 
he cao Montegut vs. sit was des 
in this court that the moat creditors 
ld contribute pro rata the costs. This 
ision we think coft®ct, on the law as it then 
stood, and agthis:case does not come within 
the change-lately made by the legislatiite, it 
1 Bh uld receiye a similar decision. When the 
s areyineurted for the benefit “ey all. 

ek share the burthen. 

The proceeds of the moveables shouldbe 
iF ap plied to the pgyment of the Iaw charges ; 
. ‘after “this payment, the. privilege of the wife 
aah be satisfied... If a deficit remains, the 

qo e creditors. must contribute, each ac- 
® | cording to the sum ‘due to them.’ : 
/ | AF rom thé evidence beforé us, it appears that 
| Sie amount, proceeding from the salé of the 


: moveables since the filing the second tableauiis — 


, COBtS incurred Yn the same time deduct- 


"The amount of law charges previous there- 
' pis $4489 62, which is more than an supine 





~~ baiting 
~ the rene $100 4 
— Hire ace of $2829 20 to bes 
“mortgage ceedings. This amount ¥ 
buted em:as follows. TT 
hypotheca “to Wiltz & others, co 
$1865 25; the house subject to het 
--Destrehan $412.75; afi@Pthe land 
Mrs. Dreux’s mortgage $551 20% 
The distribution of the 9855 madé 
application of the funds of the mortg 
- ditor. to the payment of costs ‘is now@on 
The curator of Dreux admitting in his) 
“sition that the mortgage creditors out ¢ 
funds the former costs were levied a 
have a right to be. zeimbursed, avers | pe 
was the last : mortgage creditor of the ‘sla 
that it was therefore out of his share thi 
the costs had been levied. But this app 
to be an error: for the slaves er 
mortgage only paid $1865 25, and t 
of Destrehan and Madame Dreux pai i ; 
ther $963 95. The we insist the} 
_Tight to claim reimburserhent for the whol 
“this ‘ian, for the pegs having alien or pr 


if 


By 





: “ppb toma! 

ap the benefit of thie repayment > 
» judgment.of He di | 

: ad, avoided and. reversed: and it is 
er ordered, adjudged: and decreed, that 
hckliet Jac 5 Dreux bé placed ‘on 
| p tableau of as a privileged cre- 
tor for $563 69, and the heirs of Destrehan 
*: 291 31*The appellee paying ‘the costs 


* 


ers $ Moreau for . the plaintifis— 


oi ait 
> 


NOLTE 4 AL. vs. THEIR CREDITORS. 
3 " ‘enaton’+-cnmstnenteniss district. , i'e-cane 


a 
whi - 
N, J. delivered the opinion of thetions to a- 


mend the ta- 


rt ’ The syndics having filed an amended = accord 

: a iu of distribution of the proceéils ofa cot- pracilen 
ess Gctablishment, Beckman opposed its the_suprene 
ogation, urging that over and apovethe bon tick court 
5a Which he is therein»placed, he is alt cae 
acne of the insolveng, for. $1307 50, fp nomen Pet ag 
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‘hei Sagalloed Nite! for employing an cine of 
eee ig 


— enetiias were. not compl rt 
the same period, and bya pone 

the syndics, the lease for three y 

per year, (by which he was ened 

his claim out of the first year’s rent) we 

ed into a lease for two years, at $7,5¢ 

whereby the establishment was sold fi 

er price. Further,,that the said ’ | 

$1307 50 was allowed to-him o he or 

tableau, which cannot be amended oF 
The district court was of opinion th 

sum now claimed was to be deducted ff 

first year’s rent of the cotton rend 

ment; but_as this first year’s rent was 

consent of the opposing creditor mers 

those of the second and third na 

privilege lost by novation, the opps 

therefore dismissed, od Beckman appe 





ie oe not touched by the judgment of iene 
n yoonrt or ours. ‘That our judgment fa 

| the original ta .to be modi-« 
pl according to the principle id down in 
iis court, the judge a quo was without autho- 
y. to: modify it ‘in any part to which these 


me ciples inapplicable. 

i, we held that shat an sical ‘was. 
le, and the. opposing creditor claimed a 
Hain sum, with interest, and was allowed the 


| pipal, without speaking of the interest, the 
a ‘was rejected—in other words, what was 


o ' h admined was Fs sallowed. 


{in the present cage, the ‘appellant was plac- 
en ‘the tableau.as a ‘ereditor for $1307 50, 


ks i opposition was made, but not sustained. 


; appeal was taken, and the tableau was ho- 
“Mologated!- From this judgment of homolo-. 
Ption an appeal was taken by opposing cre- 

| rs, whose claims ‘were wholly or partial- 
isallowed, or who contested other claims, 
-were of opinion thatsome of these opposi- 





@ 
oe rie 
Se 


ses 


- 


ae view to 0 43 the infers 0 vt NK 


wg rorombS jadgiecs, eos mci 
een directions to the district do fe 
amend the tableau according to-th 
owe had estal 7 in order that j 
he done to he appellants on the p inte, 
complained offs 
aS eeseree pn tableau whi ! 
not notice,.and which are. une ecto x ; 
‘we directéd, the judgmet 
ints court wasaffirmed, and now. foi " 
= judlicatam, and the district court was ¥ 
“authority to amend. 
It is therefore ordered, sg a 
creed, that the judgment of the distri 
be annulled, avoided and” reversed, | 
case remanded; with directions to ne, 
to correct the amehded t tableau, 50 a6 to 
the appellant a place therein as a cred 
" the sum of $1307 50, which he ocd 
the’ original tableau. ‘The appellees 
costs in this court. 
Piette, Eustis 5; Morse for the 1 
Lockett, Preston & Seghers for 


ad 





fromthe court of the ls 


, J. delivered the ‘opinion -,, diosa" f : 


& The plaintiffs having procured nena 
| ro iar ad mal rena ft tition, with- 
rour sold to the defendant, he procured iterate 
z set aside. ‘They riow obtained leave tog emotion 
pind the petition, and ee er with a im 

bia ned’a newyord new,order, f efthenmedt 


“a ae . 


e defendant how moved ‘that this second who” a 


avit 


igh be set ae on the following ‘or hp 


pro au- 
thority till it 


a6 By soting aside the first order, the par-¢tenied.. 


matetes of: court, and no amendment could “arg or ao 
' tice before.a 
— of seiz- 
re,and sale 


: No Notice . “of she ' ‘intended motion to ie. cs 


as giver, nor copy of the améndment notice of the. 2 


» authority of 
P the officer to 
4 whom. it is- 


% 3 The athdavi was insufficient: inasmuch * ¥"*- 
twas made by an agent—his authority was 


proven, and i it tated no > demand,’ 


r. 





e oy 
: % 
"9 


* 


CASES WE BUPREME CoM 


Dist 6. ‘The person ; rho ecuted it was a 
~ ; corone?-aifihe ie to: he. 
ee: Theselfiteptions were oreetiledeg 
*ASSAU. defendagt appealed. - 
» The two first exceptions would have e 
| seotreetly taken, in a regular suit, here, 4 
party must bé.cited to answer: for there, 
he isonce dismissed, he cannot be cz ~ A 
“answer anew, without a second peti 7 
nee. an amendment of ‘the p 
being as plemental. one, a copy oft 
be served, asa copy. oof the original pe i 
Bat on summary proceedings exparte, me 
tice of a motion to amend is to be give 
cause the adverse party is notin cout 
copy of the amendments is to be served of 
because none of the position itself is ‘ 
The setting aside of the order of 
not affect the petition; neither pee 
the defendant, because he had not been 
in, but came volantarily. Ifthe order 9 
missed on account of the insufficiency oft 
affidavit, nothing was wanted to obtain 
cond order, but the annexation of a 
affidavit: to copy the petition and ir 


anew, would be a vain bg unecessary a 





Ries , 

4 4 the law ‘does not require. S- 

ian cogit ad vana, If the order sets 

de because a copy of the authentic act was. 4 

annexed, a like remedy would ¢ cure the de~ Dzr 
- fee LikeWise if the writ was ‘Set asideon 
tecount of the absence of a necessary aver- - gs 
jient—an amendment of the petition — “a 
: it to support a new-ordder. : 


© agen pe dfs at ' . 
> the superior of the nuns, , It is not com- bn a a ao 
lained that she ‘had no authority, bufthat ~~ : 
she edid not prove thatshe had. We think that “ 
v useless, till her-authority was denied. No 
y requires a demand ‘or wilco to be sworn ad 
oermate | 


bbe 


‘haratter of the officer to which it direeted its 
‘ or execution. Had it erredthe'cir- 
imstance might have authorised’soméather 

ppm ody. than setting aride the order, 


el that the appellees are not a legal corpo- +2 
. This was not u ed below—they cans 
expe ngs to be prepared with thete char- 


$ 





ordered odjui Ze 
t the judgment of the 
costs, . 


“SPILIE vs. LALANDE & AL. 


“na redhi® Fe 


bitory action 
the.  laintiff 


thesleve ran ‘PORTER, J. delivered the a 
ferea pr COU ‘This is an action of redhibition, 


The pase defendant pleaded the . general issue. 


sumptionnof 
slavery aris’ glaye was sold as a washer, ironer an " 


lari enfin “The evidence shews that she poss 

= qualities. very defectively, if at , e 
found a verdict for the plaintiff, reduce gt 
price $170, ‘The defendants have aj pe 
and the plaintiff ‘has required that the ej 
ment b® amended, by the court’ deca 
rection. of the sale. “3 ™ 

The evidence is contradictory, ar 

authorizes to disturb the verdict. The 
questions whichwrequire our particular at ) 
tion, are thosepresgnted by two bills of} ext 
tions, taken on the'trial by the defend a 





Re 


Pi: 
* be xy 


OF THE indicia um 


| " Mhe Blin offered evidence to Prove shat oe air. 4 
th gslave had run away after he ee me a 
gener, apd the court admitted it We think ;..°., : 
re was no error in doing 50. ‘The proofin *““ m4 
if ff would: not be sufficient to establish the -- we 
pe “without shéwing, that the slave had run ih 
Way while in the possession of the vendor— . *- 
B tif thg facts in regard to the. absence of the 
ive antecedent to the Sale Were in any wey 
squid al, spbsequent acts might aid in aseer. ” 
hing their truecharacter. 'The"evidence too 
night be important in shewing a continuance 
ithe habit which existed at the time of the : 
i de. It has been the constant practice, in ac- * 
‘ions of this kind, to admpit such proof.'7 Mar-- 
tin 43, 10, ibid 659. 
The second bill of exéeptions was to the a . 
as of a witness ‘offered by the Plainafi, aa 
> defendant objected to het, on the grounds nie 
ints e was @- slaye: *The cops ednsidefed . = ie 
i pactual | etfoynen of freedom: by Shemvit- eS Ber >a 
Tess @ a facie evidence 6 french 
P Be. The bill of eXbeptions dofexno 
wr she Was a- -negrp, F mifaio. we a o. 
he,presumption Was iiPfavr ef het tes 


Becaid the court did: not err ipitmining 
You, Mg N.S. 2 4 82. 


. — a 


eG 
* <,* 





‘iil: IN FHE SUPREME COURT. 
wt-her; 1e Was the duty oth pry a“ ia 
~ of excdftions to state every fact neces i 
- tablish the error complained of Ty 
el sence. of ack ‘proof, the presumption. ig 
vorof the opinion rendered by the ioe 
It is therefore ordered, adjudged ar) 
»  ereed,, that the judgment of the disties ¢, 
be affirmed, with costs. 
Moreau & Soule for plaintif 
- Lockett for defendant. 
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* 


- 
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ne eee atm 


® A a 


& The failure 
of “@defend- 
* ant in a peti- 
ota 2 pew, the judge of the second cmasidinaial 
demand 
value of 


‘hgimprove- Porter, J. delivered the’ opinion¢ tb 


o * not prevent Court! "This suit has grown out of & dit): is 


Aig ik of tig. court, inthe caseof Gayoso vs Gay 
‘ithejudeé by which the present plaintiff was cond 
sha 


admit 


. deat — to deliver up 1 05 the defendaits apiract o 


the Jory but whieh the Jatter hdd inherited from’ + | 
charges tom toys. Fol. 1, 1.8. 320. 


not to cong- . 


@ fit tne Phe petition avers that the money aid 
oe the lad by the parson under whom th 
Sere “iff Cldimed” title, ‘Was applied to wy 6 
charge of, a debt du by the father of 


_* - 


- 
s . t . t oo” | 
mm «¢ %. | 
; . a ct 
te - ® “ @. 
$ @ 
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OF ‘THE: STATE OF LOUITANA.* - 
su "defendants, arfd that the sale: ‘by. Wis executor, Ete 28, 
} ¢iieh this court annulled because it not 
| q@eouted"n the form prescribed by law, was 
a * hile expressly to-discharge that debt.’ It ale Grate ™ 
ve ever that ‘the plaintiff made extensive im- 4 
, Serta: a in good ‘faith, for 
| thich he has a riglit'to be reimbursed ; aig“? 
ut ‘ Basere was.a valuable crop growing on itat *. 
a) fe time.of eviction, for: ‘whieh’ the plaintiff is So 
‘| aititled to be paid, . * - 
| The answer denies that the defendants are. 
| aesponsible to the persoti who bought ‘front 
7 Weir father’s executor, and avers that if they * 
: the present plaintiff is not subrogated in 
{ 1 bis right. Itsetsup the plea of ges judicatit~ 
7% | asserts that the plaintiff was a possessor in bad 
| ditti, and has no right toclaim the value of the 
me made by hith, and denied there 
crop growihg " on the p ‘at the 
eviction. 
be first ‘question. “for.our consideration is 
f dsereeid by th pln ofr juaict, or | 
4 “ih it ptécludes.an examination of 
fay eher points ip the-cause. i 
bin, A shoWeyer.to the record, in the 
‘ ‘cual ve. Gratic has satisfied us that 


r ¢ 


rf | 





fi 5 ea — al eed i . 
=” Be , ae 
& * é 4 2 
of e 
* . 
2 


a IN THE same «4 


ase ‘money is 5 -exokndiat n 
_ aah by the @pinion and poste 
* dered. The coust in thig opinion s " 
cannot in this suit examine the rights of ah 
 parine groming ot 5 at contra 
the contract by which the defendagtag 
* the land from the vendée of the exceuion Ni 
*~ claim was made for the value of the imptove 
ments in-that suit. Consequently ey wer 
Mor p passed on. We ebay already di 





the failure of a defendant to demand * did. |e 
neprevent him: claiming them in anotherac- = 


tok?” Lgaes, 324 & 299, . oe ae 
li Shorey the jury: that the 4 lain- oth 
titled © elai aim from thet ibis ak 2 

money ,paid’ by the _ Porson le 

= ar. -To this ee, the. 5 plai 

cepted ; but asthey havenot joined 

nor prayed that the cco yond , 

ed, it is unnecessary. to*examitie 

* judge was Correct on,not,, Wer 

' purpose of shewing that itis ‘di 

jury dispenses wath the necessity or 
























 eteocnee: a. O53. 


eran by the NIE @B to Eastern pie @ 

hho edmiscibility of the zie inten 

. ng sd aigaind? thé exes” $ 

jor: The évidence applied. solely.to the “°*""” 

at tenoluded from the consideration ef the 

iry,; and though we aré inclinéd to thinlethe . 

jndge dic ‘not ertipositive opision is not're- ® 

od fromus, for. the decision ef the cause, 

om Syeda bebiasae aenie eu a 

a Phe principal question jn the ease, and that ., | 

_ which has been most argued intienn sais ie 

|. tight of the plaintiffs to be paid for improve- -« 

+ |. ments made after the-commepcement of thf ~ ae 

3 | aie *We have already expressed fully-Our -4 

* dpiniGn of the law on the subject in the-ease of py @ - 4 

si -Rithardson vs. Packwood, 1 n. 3.299, and. * 

: f #soet of the heirs of Vanpradell vs. Donelsone. 

1h. “Grothers, lately decided in this court. Ours 

eS T ction, was, that under thé provisions ‘of the * 3 

ae, nid code, the good faith of the party in pesses- , v 
“sion n did ot necessarily cease. with the com- * 




























tig not fie from . difficulty, pac: the dtgu- . 
has not produced a conyiction on our, 


-_¢@ 
as 4 
|= 


B wigee i. were a i 
. . 


“? 
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“2? 
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_ + OA - CASES IN THE SUPREME:COURT | g a 
© — Eastern Dist Bat jn th instane’ before us the appellant. 4 

_ “contend the plaintiff was in bad faith aRer aij j i ? 

fe ° se e0 muiencement of the-suit, because heititaiagy 
™*°-” nowledged in his:pétition he wasn good hig). | . 
. previous thereto. ‘We agree with the jury ai ae 
court-below, that thes expressions dita a st 

. cessarily contain -an acknowledgment \gfijhij © 

bad faith subseqhent to the ‘institution Gig’ | 

vf suit. From all the:cireumstances of the-giay ” 

We believe ‘he dongidered himeelf the 86mg 





. ment of the:suit; that he was aia 

| this persuasion, after he obtained @.decisiomal 

. thé inferior court -in his favour, and sd 
. continued in this ‘belief up to the time” judg. “} 

“ _ ment was nonderel against him io this seth . 
e~ ’ 

| hte heehee ecencllcacpelgitnenil 

' creed, that the judgment of the distri + 

8 be affirmed with ‘costs, i 
* Workman fordefendants, "9 

. "| RAMSAY ys IJPTLEIONN. 5 § " 
who sled ArpEAL from the court of the _ di 

is creditor 


to have jhdg- 


mentatier Martin, J. delivered” the opinioh, of ae 


signment of COUrt, Ramsay having obtained Injunction, | 





* a 
or er i pote 
- 
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fms 
"gan exception issued on a judgment obian- Baste Da 
st him, in this court, by Littlejohn, + atl 


a “ , a 5. 655. Williams and Story, assignees 
@B. Williams and Walton, prayed a dissdlu- the debt can- 
ak tenof i it, om the grourg! that they were. thegsin, of of “the 
+ joly persone: interested in the judgment, asit = 
oo } badobeen’gbtained by Littlejohn for the pro- #& 
|) ceeds of a note collected by Ramsay, who hak. 
_ directions from Littlejohn to apply these pe a 
ceeds, after paying a debt due to himself, to the .* 
discharge of B, Williams and Wakon's claims — : 
against Littlejohn. 4 . 
There was a verdict and judgment against v ‘ 
*. * these intervening parties, and they appealed...  , | 
i: | ¢ ‘The-record shews that the appellee hadnoz ~ “* “ 
" ‘ , tice ef the assignmept of part of «heapre- 
. ‘ceeds of the note to B. Williams and Walton, 2 
B 








» before the i institution of Littlejohn’ s shit against e* 

“ him. Had he pleaded and proved this as- 
| signment, he might hive successfully refuted je 
| b | Littlejohn’ claim, on paying his agsignees, and . 
4 our judgment rests on the absence of any alle- . 

“ition or proof of-such ‘a Rofice, - Afier he 

A | renewed. it, he became accountable t3 the ass” 
he « @ signeesyand no act of his, but‘payment, could « a 
m, 3° destroy their rights. He therefore cannot dis- ‘s “4 


- 


ee) 


a 


CASES IN THE 8 REME COURT | 


Betis ‘Dist charge himself, as to that, by the 6 


—-~= pensate'a debt'pf Littlejohn. , 
Rawsar As'the notice of sfttransfer to 


rifts oy directly proved, it is clear the jury ; nate is 
* jhe lawgand it is our @uty to correct thidtgpgp 
‘It is therefore ordered, paintgnd & ia 
* creed, that the judgment of the di 
bbe ae avoided and: roveined’*a nd: 
‘gjunction dissolved, the appellee payin ga 
in both courts, é 
Grymes for plaintiffi—Morse & Hof 
for defendants, : 


| OGER vs DAUNOY. * 


oa appelice ‘Appa from the court of the grt district | 
e revi 


okowe Manny, J. delivéred the opinion of | 
his answer. court, - The» defendant, Marghalf of the | 


The = 
- nt oll - Court, having served out several “of f exe.; 


distric 


~Eteation of cutiont against Harland’s property, ‘which the 
a judgnitnt ‘= 


from the city plaintiff claimed as: his property. . The 


Oren procured a an injanctdn from the district, cou 

had the,defendant. cited, and prayed that he f 

might be decreed. to restore the propétty. °,. al 
The defendant prayed for a dissolution of. 


- inju ungtian, on ife ground that the district} 


* 
a 7 


ia 


Fe 
v4 
.7 oh A : 
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ythad on Suthorit@gplinterfere with the exe- sion ae 
vai nn of the writs of the city court, nor con- nies. 
t = officérs therein; that the plaintiffonght. °%"* 
phaye sought relief in the city court miss 
He.injunction was polved as to part of 
perty, which had"been seized for rent, 
I nines for the rest, a Go 
_-Thoidefendant now filed an. answer, aver- 
on between the plaintiff and Hag- 
D Pica the plaintiff in en 
nt be Pea 


“There was judgment that the original de- : = 
fondant restore the property to the pliggtond . ie _ 
}) that the latter pay costs. we ju a ° 
fhent the plaintiff appealed. ee 
T Therdefendant denied that ere yas atiy er. . 
| tor prejudicial to ‘the Plaintiff in the judeent “7 sine 
 b-sgem from, and proved that giere ws” 
‘| aor to his the defenddlits) prejudige, if iifas- 
he as the judgment was for thé plainuff, 
“hile it ‘oughfto have been for ewes. 
- Code of Practice 592. _ % 
The appellant deniedpthe right of the ap * 
|i to obtdin th reversal of iagigne 


dl > VOL. VILNS. 83* 
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s 





- 608 cone nee 
Faster Ditrunder this atticle of @fode of Pra 
— lodging that it authorized appellee, pg 


one the judgment to be set aside in thése pa 
UNOF ; in which they might be aggrioved, — 


/ The object of gislature in t ak , 


expense, of a distinct appeal, where 
was brought up by the adverse party. 
be Strange to allow the appellee a re 
out -a second appeal, in case of a pe ar al 
and deny it tohim, in case the jud gmen 
wholly erroneous. “ ‘ 
By thé Code of Practice, 617, the e 
of. judgments belongs to the courts by whi 
*, ty rw tied in the ting jowanen s 
ifle, if, is for the court, wi ‘ 
¢ or* inferior, which rendered the ja 


; <* x = ; ape the manner a 


eres sui "he opposition of ai : 
a demand by ei 


, a party in the uit, for 
a A arresting the éxecondi of a ad 
. Mee ‘ af pb Code offPractice, 395, Such o : 
R . mi * sition maybe made, "hs in.the present ca ant 
= ae Pe Pel be the: om 





¢ 
fo. * 
a 6008 THE sTAMPE Louisiana, => 
g served. Id. 396, mai nas le arc 
ite court that gave he pees ican 
Davnor. 
or recogeed an exception to 
rin nciplesin the case of Lanes & ok va 
ol.4, 390, “to prevent an imime 
wr ich eould nototherwise be warded of 


being seized in a distant parish — 
fat int which the judgement Se 


pf the parish i in eae 
have been carried into effect. 
wan execution, issued As 


oches, was —e 
s or Washington, on_ pe 


4 > in the game pr s 
conclude : 





| . aa : & 

- CASES IN: THEI aMr counr: 
execution t OF 

~ Biastern Dist officer on an a B. t 
has his actiop to recover ages or t fh 


vw. of the property from the officer, even i 
Daunox. 
~ other court than thaggwhich issued th 


OGER 


tion: In many cases that court c 6tipi 


relief This was determined in. Vail 
mé. 7 Martin 416. 

*But in the present case the pra 
petition is for the restoration of the p 
or ts value; and the qu tion ia 
whether, being of opiniotr, 


‘f the propemy was th en sued in 

the@istrict court, it might have given ju dg 

= i te whch was demanded sil 

pohtessi would be our d 

;the e judgment, to give i ne 

7val the oe. 8 es 
won - -e . 

dure ifMother es 


is prayed alternaté 
hick the court has no juriae 





Satie ws to ascertain Easter Dit *, 
ane case faut be re- a~ 


-OGER 
Use 


ss vedas and-decreed, ° — 
: iin of the district court be an- 
i, avoided and féversed, and the cae re 
ned anew trial—the —— paying - >. as 
costs sin urt, 
b Morse for plaintiff—Rousseau & Moreau 


rdefendants, + . 
. eg 


@ARRABY vs. DESMARRE& AL. = 


A vemat from the court of the first district 


ai 
¢ 


& » @. sey 
|.’ Marri, J. delivered the opinion ‘GF the till be 
‘The plaintiff gues‘one of she deft sdants* 
chaser, and the other, sheriff of theg 
nie tract 0 and, asdie pr 
of Gravier, er Wi 
e of the lagen, 


¢ er an execution,and ares ntwi a 4 > 


tified undertthe writ. .° 





cs 


7 
ae Pere before the jadgmént, on’ which are , 
Canaan issued. ‘The land lies in the parish 


* DEsMARRE 


can quemines, and tH@Psale was 
there. 
» In'fheact of March 26% 1810, ch 
~ 57%, it is previded that no notatial ¢ i 
ing moveable property, shall have _ any 
against third parties, until the same shal : 
been recorded in the office of the judge of; 
parish, inswhich such Mifimoveable pre ery ry 
situated, Martin's Digest, 140, 7, - 
oo Ret the appellants’ counsel urges chit 
repealéd by the new Civil Code, 94 


318, & 3621. > 
meee we vies ah 2 


; ark Ved a 


Sul, 


_ THe next : provides that such, caine, s 
Fate act, shall have effect only from the 


ieee slain: _e 


gt 2: 





at 


! lgilatore par aes p special eatenspat. 
Now, the laws antieior 06 ho endo provided Cannany ox 4 
1g form and effect of sales. Those of im- oat 
mable property were toggenritten—so they 
mu be still) under the code. . As to the effects 
ol : mt gale, the three former ones had 
da <distinetion ; the notarial had no 
‘| pllect ¢ ‘third patties, until recorded in 
| othe offi eof a notary. Civ. Code, 345. art. 3- 
_ As to the effect of the notarial act, the new 
de has no special "provision, therefore the 
lst anil does not repeal that = by 


, » ifthe ‘property, 2417. So this new special 
i repeals the corresponding article of 
| a he old cod ~~ 
|’ We therefore ‘Conclude, the district judge. 
A ‘teld correctly that the appellant coyld not 

at i ma sale for want of & .. 
~ \ His counsel I further urges that the sheriff's 
x ail under which the appellees protéet them- 
persl || _— recorded, : ba ail 


Roy 


ae 





., 


664 * CASES IN mu suns ‘COURT 
ar ll 
~ Eastern Dit the. appellant prodigea . a title, the apy 
wm were not bound to produce any. 
ee > Fastly, , appellant’s counsel colité 
Drthanne ; 1 a , 

&an. 2 party who has no title at all cannot t ze 

want of registrygef the owner’s tide: 
to all the tract, except the arpent a me e 
immediately in front of the river, D mar 
without any title—the sheriff having 
arpent and ‘obe half of land on the N : 

~ without stating any depth; ® 

In sales of land on the Mississippi, th et 
is sometimes described’ by the extent | 
front on the river, and the names of ihe ¢ 
erg of the tracts above and below. Néthin 
said of the owner of the land in the rear; & 
cause @enerally the tract extends to anolhen | — 
stream, or to an uncultivated swamp. Iné : 
a case the osdinary depth of forty ary ~ 
"presumed as that which the e vendlar pe 
aunless ‘the contrary appear. : 

Thg question is then one of iin 
depth, in the solution of?which thg 
aided by the situation of the land, on th 4 
for which it was sold. ial 

» In thé present case we do not think # i 
trict court erred, in concluding that. the dens 


é 


<é 
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a ofthe tract, as owned bole the sale by Gfa- Easter Dist 


a ew! 
TED in therefire ordered: adjudged hinddes = 
creed, that the Stig of the district court ’ 
ed with costs, * 
: Segh s for plaintiff—Denis for defendant 
* 


io 


2 
= 


7 


a BLANC vs. LANDRY. 


Apprat from the court of the fourth district, If woman 


te q f d marries a) 
4 pee ge of said court presiding. =i 
Pe Figgeiee. J. delivered the opinion of the maggringe she 
court. The plaintiff has been twice married, it from on 


in-cage of 


By her first marriage she had three children, decease of » | 


any. Thesur- - 


| Her second marriage took place in the year vivor or sur- 


vivors are 


a} 1817. Inthe year 1819 ohe,of these children they Ao abel 
died, and.in the year 1822 another, leaving as 9°4,,,peits 
survivor Artemise LeBlanc, who intermarried pres <a 


¥ ‘with the-defendant in the year 1824. In the nr ‘elne sal 


hel 1825 the. plaintiff passed an act by: which © 
a rty to secure to them at her death ' 
. ‘ the return of the inheritance of her deceased 
._ children, which she held in fsufrvet, There 
- 18 a clause in the instrument, however, which 
Vor. VIL N.S. 84 , 


¢ 





——~--— right to the inheritanice of her 
tan” their sister, that the mortgage should ti 
and void. os i 
Since the passage 3 of this act the wifes 
fendant, surviving child of the first_m Lin £ 
hasidied, leaving an infant, who is also dead. 
- and to whom the defendant isheir, #4). 
This.action.is brought to havg the. vr tr ye 
of mortgage annulled, and the question 4 be 
examined is, whether the inheritance ¥ 
to the child by a provision in our cod 
which the mother has the usufruct durin 
is transmissible on: the death of some of a 
children to the survivor, and in case. of * 
death of the survivor and his forced .heis 
whether it is inherited by the moder, D 


Gist marriage, who died last. “ae 
Th eon in ner ovina 
old code, * The 226 article, page 258, der 
‘that, “a man or a woman who contac a, 
cond and subsequent marriage, havi 
by a former one, can give to his Wife; ors | 
her husband, only the least child’s portion, and 
that only as an usufruct: and in a0 case 


_ - 





. "+ of 


«,¢ 


se = em 


ter - avg a mings 3 
oe | _Geufract, exceed the fifth part Of Wi a Tee 
_ 


preceding telith tals iei-mb eteesednenenty 
bidperey, but the estate belonging to the than 


.) es j ——“ contracts a sécond marfiage, 
a comprise any cfiects which came ~ 


‘to him or her from the deceased spouse, either 
> by donation made before or after the marriage 
“or otherwise or by the succession of some of 
‘the childréfi of the preceeding marriage. “The 
 @lects being according to law reserved to the .. 
ehildren of said marriage in tase their father 
te} = or mother marries again.” :. 

imag |. By this law the wife is forbidden to dispose 
|  of;the property which she inherits from some 
of the children of the first marriage, these ef, 
fects being reserved "for the children of said 
4). ‘marriage. On the death therefore of any one 
‘of ‘these children, the mother inherited from 
iar But she could obtain nothing mere 
Gp, than the"Wse daring her life, The right of 
t g Property passed to the survivor or survivors — 
~The law says it is reseryed to them and every 
qe “other construction would be defeating the spirit. 

as well as the letter of the statute. 


+ 
e 





i 


> . : = i. a 3 ; “S “ae eee we 
. se 4 on cs aah 
Sos 6 @*? _~ 
co » i 
. ve. e i ; 
. oo 


“ie prey en 


mcoee: ee : 
oe ject, and intention of these provisions w to's be 
LEBLANC secure the property to the children of 
laxoar, marriage, and that when they all ¢ 
the mother she becomes owner of it 
right. ui 
The death of the childfen end thetel 
* quent opening of the succession took 
previous to the acts of our legislature re 
the Spanish laws. The article of OUT i 
must therefore be construed in reference’ o ou 
jurisprudence as it then existed. ‘The provi 
= ion Contained in the 224th article, is noted 
ied from the Napoleon code, but is nearly § 
transcript of the 15th law of Toro, which ‘ig "} * 
the 4th law of the 1st book of the Nueva Ree 
copilacion. We have repeatedly decided & 
the re-enactment in our old code of the g 
ral provisions in the Spanish law did not % 
peal the exceptions to the provisions, andthat 
the rule would be understood and apy e te 
hére with the same limitations 
tions which belong to it in Spain. | 
to this very article (227) it was declared 
this court in the case of Duncan’s Exec 
vs. Hampton, that notwithstanding the pro! 


. ? 





‘ ‘s” § ai” 
sl f eh 
by som Tare OB uous 
5 Re 4 i. 
. 5 sei the wil had been left a widow" Unaup" 
A) der ster age of majority, the penalty then. Ys 
7 glixed didnot apply to her, and she inherited Se 
Pe i rty. ee eee 
‘ji asco law. , Vol. 6,n.s, 382° 
instance it ié’stated by the commen- 
n the laws of Spain, that the object of | 
Wprovision was to. secure to the, children . 
e first mariage the property which belong- 
to them. That to deprive the father or mo- 
her of the-right of inheriting in full property, 
wothings Were necessary: a second marriage, 
and children of the first or their descendants 
)} inherit. That when all the children died 
J | tefore the surviving spouse, the latter became 
ser pleno jure. Wesee there is some dif 
uA of opinion on this subject, but the weight 
m4 * Somaipe appears to us in favour of the rule 
| ape. as the equity certainly is. By the 
y doctrine, the property of all the chil- 
mp of fr marriage would belong to the 
is oh sband of offe of them, in preference to their 
i Aether. See Febrero, p. 2, cap.5, § 1, Nos: 
1 EL & 13, and the authorities there cited. 
| ad hi is therefore ordered, adjudged and* de- 


«2 * 
ok 


~ 





" mortgage given in the case by th 
the defendant, and one 
Blanc, ae ae eee 
ville, on the*12th “day Of F 4 
annulled and cancelled, ind tei? 
_. ant'pay costs in both soll: 
Moreaw & Davie—t ante 
a 


a er EXECUTORS vs. FRANELE 


> 5 " 


worn deli- ArrrAd from the court of the first distri 


= afi ay. 


does not 
fo sale, 


arolevi-_ Porter, J. delivered the opinion. a 


ence is ad 


missible to court. The petitioner stated that he y 


shew from 


vilieign. ed by public act.from Charles A. Wat j 


by the ven half of the furniture and fixings of the olanie 
I The 2 = and merchants’ hotel, and that the prope 


Sees towtex x purchased was left in the possession | a Y 
disqualify "Sor: that the sheriff of the. pariah 0 


inge eines, leans, at the instance of one 


moveables is hag*seized the said property, under a 


= 


fhind pero from the parish c d ref 

mg Tapestries yaa! 

possession un He concludes by praying jodgnendll ast 
af usshindt. defendant for the property, and in case 0 





“e 
¢ tribunal where the suit was brovight = 4 
ee ni defect wasnot ratione materia it mA a 
e waved, and hag been waved before = ae 


a We shalt theréfore proceediipdee Tage ee 

ide as the merits. 

a palsies Franklin, pleaded first the 
" e;,and farther that the property 
al by a Base partnership pro- 
y of Franklin and Warfield, found in their 
ssion, in the plantéts’ hotel, in canal street, 

his city, and that on a settlement of said 

arti tne ship, and the payment of its debts, the 

sndant-was entitled to one half the rethain- 
ig balance of the partnership stock. 

an pleaded the general: issue, and aver- 

ek ad sold the property by order of 


adgment for the plaintiff i int the 
eo ‘ie instance, and the defendant 


“tF ¥ 


& 
oF 
va 


Mhererire several exceptions taken by the 





itp was executed ‘and to p 

stances which: shewed thet nC 
bn fe if aio € 

Srratgtbat i it violates that title of our 
forbids any fling tliat was sail phe 

the timeyor after the passing of th 


proved . by parol evidence; and 
the proof. established:a different contrai 
- that set forth in the’ petition. dy: 5 
Neither of these,objections ¢ can be sust 
by this court. The proof was not i 
to contradict 1 the act, nor to add Pi 
By the act of s sale, the vendor «se 
self the possession. The 2456th arti 
Louisiana code provides that in sucli g 
sale is presumed to be simulated. 
respect to third persons, the parties} ape 
duce proof that they are acting ir in’ 
and’ establish the reality of thes 
evidencé therefore was Prof | 
réceived to- destroy the presumpti¢ Re 
created by the-act of sale, and there is nt 





bid Tie pad dy hive ost: sii: oe a4 
dite errr indorsetiielit of thé Yen: ° ~ 


6 ad éqtiivatene to tidriey, = 
bi reéasbine justify the inttoduetibii 


Whe ctirdtr’s letter, anid thé provest sewing = 
edi of the vendor’s note; and e plait: 
being éoinpéfled 16 take it up. a" 
Pe chibcon to the attorriéy for the plait 
Ag permitted to testify; is disproved by 
He moje arc of out colle, Which niakes ho 
ation in cases Where thé Taw gives d iax 
eee when thére is a commission on the 
ry received, on general principles, «this last 
oh | objec oie ob not BS Gob ogni whic 
fi _ ot 868 whiy it dhowld Be a valid 
jin  teladbh to ah dttornéy. 2 Sturhie'768 
seine dontended, on the merits, that 
' - stiffitient evidence the objects sted 
ne sith Whichi havé been sequestered 
wp itis possession by the defendants — 
iit. We think with the court bélow, that #8 *- 
e srice @ sittiafactorily establishes the identity ; 
88 





gah 
Le’ 


“ 
* CASES IN i, sue cout” 


| as to the objection that the: court, sho 
1 have received the testimony, von 
‘ ee objects ywerenot ‘specially set out int 
Franxux Won, We Call find no bill of exceptio Cy ake P aken 
© 4™ “the proof,and if there had boon, aN 
Sit could have availed the defendant; iheg 
of the furniture and fixtures in a’ hot 
good description i in the act of sale, a he 
same terms wefe sufficiently explicit in thep ' 
tition. * ‘ 
_ Tgis contended that the rights of the de 
ant, Franklin, who entered into partne 
with the vendor subsequent to the dl 
are of a higher nature on the p . 
than those of the plaintiff, and that a. et 
ment of the partnership affairs must take lace 
before any part of the stock can be touched by 
the plaintiff. ‘The soundness of this argua 
depends on the fact, whether.the petitioner Ww : 
or was not owner of the property; and.if te 
was, whether he sold it by such a transféi 
could affect the defendant. 'The conveyance, 
there can be no doubt, transferred to the plait 
tiff a_title to,all the objects embraces 
*» Phe deed was authentic and hada certain« 
against third parties. ‘The 2243d ¢ ticle 


cm 
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“he 


"OP THE STATE OF LOUISIANA. — cl 


A 


: moveables, in order that it may have effect “* Wri LB, ! 


against urchasers and creditors. ‘Phe do- Paycrry 


4) fendant is certainly not a purchaser, and it F — 


ols. dmitting him to be the latter, the 2456th ar- 
dal: cle recognizes the validity of sales of movea- 
les against third persons, when the seller re- . - 
‘| 1ains possession under the title of usufruct, or - 
| ) by a precarious title. To give effect to these 
- provisions, we are compelled to consider 
~ the cases put in the article last cited, as excep- 
a touhe rule contained in the 22434, 
It appears to us therefore that the plaintifi 
_ was the owner of the property, and if the de- 
¥ fendant received into the partnership, effects 
which did not belong to’ his partner, this cir- 
cumstance could not affect the right of those 
af hom it belonged. The owner is not oblig” 
to have the claim settled in the concurso 
= | oe the property did n not vest in the part- 
, p and could not be surrendered by it to 
“the et 
ite It is therefore ordered, adjudged and de- 
ered, that the judgment of the district court 
‘be affirmed with costs. 
‘Hennen for plaintiff—Nixon for defendant. — 











2 m. e? 
CASES IN. THE, SUPREME COUR 
cae : ° | HERMAN “| SMITH. & Big ‘ 


: = iF 0g 
= Arrgat from the court of the first dis 
ty y appedis Porter, J. delivered - A: 


from Sawe-court, ‘The appellant has 
han case under the. 57ist article ‘of the’ 
ape practice, and-complains that he is 


Foc thee. by by the judgment rendered between the patti 


And he can- PH, So 
Se 'Fo enable him to show this, we are of¢ op , 
fStioewhich t ion that he mast establish the judgment 
thedefendant dered was erroneous between the origi 

parties to the suit, A third person can ne 


waived. 
"be aggrieved by a right judgment between 






others, unless there were fraud and cle 


on their part. If it affects his interest in 


manner he cannot complain, because it is the 


judgment which the law.requires on the legal 
rights ofthe parties. 

The plaintiff: in this case was the 
a note for the secondinstalment of the 
real estate. It was secured by a mo: t 


ees 





which had the effect ofa judgment: he applied 






for and obtained an order of seizure and’ 
and without opposition on the part of the de 
fendant, the property hypothecated was g 
and sold, and the proceeds paid over. 











a2 te Peres 



























































* op THE STATE OF ‘LOUISLANA. ‘ 


‘The appellant is holder of the note due for ® 
the third instalment of the price of the same 


: Shia was an objection the debtor had the 
4 ih to make at any time before the sale of 


‘tbe property, but which not being made previ- 
ous thereto, he could not make now. It was - 
one which he might waive if he chose, and 
one. which he has waived by his silence. ‘The 
consent cures any error in the original proceed- 
‘ing, and whatever will shew the defendant 
could not ayail himselfof ‘the defence, will bar 
the appellant. 

The appellant has however agreed that this 
matter is resjudicaia between him and the 
appellees, because they contested his right to 


f | appeal, and the judge below decided he had a 


Tight 80 to do, which- judgment is unappealed 


! : = ‘gam. If this he trueit would be strange doctrine. 


| , Kivonld amount in fact to-this, chat whenever 
| beindee below. decided that, a. party had, a 
‘ight, to.appeal, it followed the judgment ap- 
 praled from, wag. errqnequa, Such a. princi- 
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Eastern Dist ple would settle all questions in this 


April 1 
OF a 
HERMAN 
vs. 
SmirH. 


Drunken- 
ness is a men- 
tal not a phy- 
sical defect, 
and is not a 
ground of 
redhibition. 












: CASES 1 IN THE SUPREME’ cou 


easily. “The appellant would then ine 
stance succeed. The judgment of thee ti nit. 
low in our opinion, decided nothing mo - | 
that the appellant had made = wt 
enabled him to bring the caus 
court, but it left open the question ' bs 
cause came here, whether the judgmentiy 
so erroneous between the parties, that its ould 
be reversed. 
It is therefore ordered, adjudged ail 


creed that the appeal be dismissed with o 











to be paid by the appellant. 
Denis for plaintiff—Morphy for defenda 
—WSlidell for third possessor. of My 
. c 
XENES vs, TAQUINO war. irs | 
ie 
ree rah the®court of the parish and ! 
we , * { 
city of New-Orleans. ; 









Porter, J. delivered’ the ‘opinion ‘of 
court. This is an‘action of redhibition to 
nul the sale of a slave, and recover back rt 
of the price paid for her, and to be exonerate 
from the payment of the balance due. i 










” — le itil 
$ * 


OF THE STATE OF OUISIANA. . : 


general i issue was pleaded n. the. “colt of the Eastern Pist 

she first, instance, and the ‘defendant’s vendor on py 

oink in warranty. The cause was submitted ” = 

oa jury who found for the plaintiff. ..Judg--: TAdbune 

_ gent was rendered on this verdict against the | 

_ defendant, and in his, favor against Shiff, from * 
om he ha@ purchased. From this judg- 

| a t both'the defendant, and the party called 
“in Warranty, have appealed. .. "Eh we J 
The vice, to which the slave is charged i in “ | 
c the petition to be ‘subject, is habitual drunken- “4 
The evidence establishes satisfactorily 
eae The only question therefore 










































presented for our decision, is, whether the de- 
fect be such a one as authorizes the purchaser 


aa: "of aslave to it, to have the sale rescinded. *7 
“|. The purchase was: made since the enact- 

| ment of the late amendments to our code, and 

* must be governed by them. _ * = 7 

by _ The 2496:MfMirticle of that work defines red- * 

Cay hibition to be, #the ay oidance of a sale onac- eae 
ci : count of some vice or defect j in the thing sold, eo 


ee hich renders it either absolutely useless, or 
f the’ itgUse so inconvenient and imperfect, that.it 
0. ai Must be supposed the buyer would not have » - = 
c pat i}, purchased it, had he known of the vice.” | 










Eastern Dist The “Wsoodl or articlé divides the deo 
4-9 \ gg 











* oASES IN rae SUPRINE odie 


" slaves into two thities, vices of body, a . 
- of character, 

~ Th the 25024, some of i od 
defined, and others are stated to be & 
in the 2496th article, which we have 
cited. ey i 

But with regard to these of chia 
next article expressly declarés, that | 
” confined to cases where the slave had & ae ’ 
ted a éapital erime, where hé is cof : 
theft, and where he is in the habit of runii 
away. Noreference is madepad in thé art 
relating to their bodily defects, to the previ 
provision which makes any disease & catisk 
redhibition, which renders the services of thé 
slave so difficylt and interrupted, thatitis pre 
sumed the buyer would not have p chased 
had*he been aware of them. : 

And that the failure to male the ree 
did not proceed from inattention is i) 
the 2506th article, which succeeds th 


ia 












noticed, wherein the defects in oa i ‘s | 
are extended! to the cases eet vat ; 







» 24961. 






























a “ot THE STATE or fey. 
iilanitiens' viee of tipdy, or off charactet’? Ease ie 
ie 
‘We trinik ig trust be classed among the vices 22"™* 
a tich our-code denominates ‘those of charac: — * 
er Se has of late, we bélieye; been.made a . 
ion byiphysiologists whether the disposi- 
D.to-an immoderate use of ardent spirits, 
fiot-arise as much from physical tempera- 
: ment a8 from moral weakness, In cases of long 
ba | indelgence in the habit, it is quite probable the 
‘jody may require @ continuance of the stimu- 
‘lus, and thet the desire for the ase of it, may 
| ‘fing as much from physical lassitude, as 
@f | from moral depravity. But on this subject the 
‘hi | court has a safer guide than the conflicting 
s | opinions 6f medicalmen. By the ancient ju- 
tisprudence of the country, the vice of drun- 
kenhess was considered one of the ming, And 
the terms used i in our legislation must be un- 
derstood inthe sense. in which they were used 
| in that jurisprudence, unless another meaning 
ih |x, beexpresely given to them by legislative au- 
, thority. We conclude then that the allegation 
i ‘wade i in the petition does not furnish ground 
44). for setting aside the sale. 
| Ithas been contended, that there was fraud 
Vor. VIEN. S. 86 : 


or 














CASES IN ‘THE Siecyan a 
Eastern Dist. in the defendant concealing ie 
ww the defect to which the slave was ; 
















































: X="*5 Bat unless the vice was one whic rniéhe 
3 "Saat ground for redhibition, there was mo wadsit 
* concealing it—or, in other words, there wag n, 
obligation in the seller to €0 | i 
the buyer. fees 
It is therefore ordered, toda i 
creed, that the judgment of the pari 1G 
be annulled, avoided and reversed ; 4 
. be judgment for the defendant, and i aie a 
terpleader, with costs in both courts, a da 4 
Carleton § Lockett for defendants—Cangn 
for plaintiff. : , 
SE) ww 
& LIG ON vs. ORLEANS NAVIGATION comPant , 
A copy of Appgan from the court. of probates of the 
- wang parish and city of New-Orleanali Bent ob 
evidence in i ag 0 
3 person in Porter, J. deliyeted the opifiion of the | » 
. theregistry iscourt. ‘This isan action to recover can 
the defendants a sum of money paid themin!! © 
ps error for tonnage duty on a schooner, c@ ed Ss 
- the May Flower. 7 ¢ 
*. There was judgment as in case of not 8 


against the plaintiff in the court below, the 
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OF THE STATE OF LOUISIANA. 
A ” 


: copgidering that there ‘was neither proof Eastern Dat 
; ership, nor sufficient evidence to shew et 
‘ike money now claimed had been paid it om 


e ‘. ~ Bay. Co. 
- ie plaintiff contends that his title to the 7 


aq “Hesse isfactorily established’ by e¥t- - 
be fence’ rot Plas made to him; and ‘by the ex- | 
si | ‘eact from the records of the collector's office, a ee 
) shewing that the vessel was enregistered in his | 

t | ‘name. * ; ¢ 
e _ The-witness who testified to the sale, swore se rod s ai 
CM _) that the contract was reduced to writing. His oe 
va jestimony ‘was taken subject to all legal excep- Re oe 

f | tions, and it is a good legal exception to parol . 
| proof that it is offered to establish any fact of 
"9 | which the parties have higher evidence. The - 
a evidence therefore was inadmissible. 
ae As to the evidence afforded by the registry, | 
the | that in ougppinidgwas not sufficierifito prove 7 
| ownership, though had the plaintiff been sued 
) ty. by others as having Afyinterest i in the vessel, it 
fom | might have been proof against him. A party . ¥ 
ah cannot make evidence for himself, What is : 
‘led done between others, cannot on general prin- . 
Ne _tiples affect third persons; and the act of con- 
wi | gress has not made this an exception to the & 
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gCASES IN°THE SUPREME COURT: 


Fa te ‘vist rule. For.all the public purposes ¢ contemp as ' 
* S. a eed by the statute, the document ~i is ovider — . 
a? tages but it is not so for any other. See i Starkieon | 
Nav. Co. evidence, vol. 3, 1153, Ty , 
“East. 25, | 
ad It is therefore ordered, 
creed, that the judgment of ‘the 
be affirmed with costs. é & 
Mercier & Buchanan for plaintifia} Oke 
man for defendanis. im 
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ba ‘ ea _ — - 
e Iris deemed proper to publish he wing 
= correspondence betweenyg 


Senate, and the Judges of the Sup Cour 
- New- rleans, January, * a 
GENTLEMEN,—The Committee under thé || 
~ enclosed resolution of the Senate, request yt Be ii 
to prepare for the use of the Senate a:writien 
opiaion, whether the College of Louisiana, ve : 
cOlisequence of appropriations having beet” 
* ~~ made by the act of March 14th, 1827, to the ' 
parishes of East and West Feliciana, for ow | 
al support of their Parish Schools, loses a part 
of the appropriation granted for its mainten- — 
ance by the act of 18th February, 1825, , 
= - amountihg to sixteen hundred dollars: which | 
; amount had previously, in 1824, been appro” 
©  priated to those parishes, one half thereof to 
@ each, for the annual support of parish schools. 
Your attention to this request is reepectiliy’ | 
solicited*by the Committee, ‘ 
, ISAAC A. SMITH, Chairman, 
° To the Hon. the 
Judges of the Supreme Court. 
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|: dNew-Orleans, 30th January, 1829, 
") 4 Sm,—We have received a letter from you: 


ie y i ‘of the — instant, in which, as Chairman of 7 2s } 
7  Gouamittee of the Senate, you solicit our attén-_ a 
tie Pt ntoa resolution of that body; by which the __ = 
8 e are directed “to request the Judges 4 


i _ of » Sapreine Court-.to prepare a written 

-gpinion to be laid before ahe Senate, on the 
a " galidity of the claims of the.trustees of the ‘Col- 
ta | lege of Louisiana, to be paid that part of the 
‘| appropriation granted to the said College by | 
* theiact of the 18th February, 1825, the ‘pay- - 
| ‘ament of which. has been fefysed by the Trea- . Si 4 
surer of the State, since the passage of thevact | sag 
of March 14, 1827.” a anit oa 

» After having given to this request, the most * 
attentive consideration in our power, we ‘feel , 
compelled to. decline complying with it. 

The Supreme Court of the State of Louis- 
iana is éstablished by the Constitution with ap- 
pellate judicial power only, It can ‘of course 
exercise no other than that ‘which is conferred * , 
on it. ‘The request of the Senate, has suggest- 

| @dtous the enquiry, whether a compliance 
j with it would be.an exercise of that poWer? 
] © "We have bestowed on the subject as much 


ie 


aS a 











Roe oT se oe ee ae 













































reflection as inour power, -and wé'¢enceive ¢ | 
would not.: - There are no’ parties before is fj. | ™ 
“a ‘igating their claims—there is no issue jolted: : i 
and’ there is no appeal from the an yt 
infetior tribunal. Did all these ¢ r 
bine in the present instance, the: mater lias 
not been brought before us in the’ nods re 
scribed by the acts of the legislature; aali(’ 
lias been again and again decided by all 
judges who have ‘filled this tribunal sinceja) 
| organization, that its jurisdiction could'ne be 
es exercised in any othermanner than that which’ ? 
i. 2 . the law had pointediout. In addition tothese!! | 
. Ss objections, which to our minds appear ing | 
maniaple, another not less solid may be added, 
The opinions of this tribunal are its judgments, | 
and that which we might give here, could not: 
© have such effect, oy | jm 
Were we.to prepare and cominncieglll 
opinion, we would act on questions not grow¥) 
ing out of a case beforeus: we would actioul: 7 
~» © Of court, We-would pronounce on 4 com. 
tested claim, on the application of those whe. 
wes axe not parties to it. ee i 
Shoilld the application be considered as aie: 
dressed to the judges of this: tribunal in their | 


eS 


a" . z 1 ee i $ 4 : 





g ¢ 





— 7 = 3 4 










“ APPENDIX. 


| ndidual capacity,-and not to the court, the 

|| paagons, for out declining-to express an opij ad 

chan ceabeteteanpmeahees . 
appear fully as satisfactory to the Senate,The 

#e:0n which we are called to deliver our sen- 

‘fl ents isin relation to a claim of the College - 2 

4 éf Lonisiana to a sum of money under an act: ie 

| the Legistature. We carefully abstain fitim 

*) expressing an opinion whether that institution 

. | gan, or cannot enforce it in a court of justice ‘ 

"| should it-be well founded in law. It is suffi- 

‘gent for us, that we do not know whether the <» 

Bl aaleee may not resort to this mode of attain 







































‘ ould, itis proper, on all considerations of 
Private justice. and public. uiility, that «it 
| thould be brought,before a tribunalythat had 
; | iano manner prejudged the question, The 
{. | distinction of otr having given the opinion in 
~e our private capacities, and not sitting as judges, 
t Pawould justly afford little satisfaction to the par- * 
| ties ‘The litigant to whom our conclusion 
» | was unfavorable, would know that he wasbe- «@ 

] fore those who had already made up tiéir 
t | minds—and he would feel that he was con- 
+ 1 ‘ending against the bias which would natural- 
| VOL.VILN.S. 8% 








Be * 
cs 


if farther argument ecards us wel a | ie 
in error; but we claim not exemption on ’ 
frailties of our nature, and no man;.o “ 0d , 
men, who come befoge us, should unne 
libe placed ina situation where ‘the ini 
of those frailties may be arrayed anita th 

In two instances, the Supreme varf! 
Pennsylvania have given their opinion, 
request of the executive of the state; bat 
both, they.grew out of criminal cases pelor 
~them, end were in relation to the duties " ; 
the executive might have to perform, indepei 
dent of the court. 1! Dallas’ Repent 
and 110” 

During the presidency ‘of General wa 
ington, the answer of the judges of the Se 
preme Court of the United States was request 
ed by*his cabinet to a series of questionsa] 
eomprehending all the subjects of difference} J 
between the’ executive and the minister of 
Ffance, relative to the exposition of the trea 
ties between the two nations. Considerin, 
themselves merelyjas a legal tribunal for. the . 


2 








to declare their: opinions on‘questions - 
: growing out of acase in court, Life-of ~ 


ashington, by Marshall, vol. 6,433 & 441. 
Viele ae have been more pleasant'to"Us, to 
: | jgr@’compliea with the-wighes‘ef the Senate, 
at, we hope wé may obtain, for we are sure we 
syill deserve, their approbation, in withholding, 
} jather than in yielding obedience to their re- 4 
| We have the honor to be,very respectfully, 
your obedient servants. | 
Fx MaRTIN, @ 
ALEX,. PORTER, Jr. 
Hox, J. A. Surru, Chairman, &c. &c. 
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“PRINCIPAL MATTERS, | 


ACT OF LEGISLATURE. Ae 
1. An act, the execution: of which is suspended by ~ 
a clauses, or by a delay in its promul- a 
* gation, may in the meanwhile be moditenes on 7 " 
repealed by a posterior act. Gosselin ws, || 
Gosselin, 





= 


AGENT. 

1. When goods are sold to an agent, for an unknown 
principal, the latter is suable when discovered, - * 
Williams & al. vs. Winchester. 

2, Under a general power, an agent cannot sella = 
slave, Adair vs. Gaynard. ou 
agent is a competent witness without a ree . | - 
lease, _ Lane & al, vs. Depeyster. La) 

4. Same point. Cornie ws. Leblanc. 9 ¢ 

"b. Although a party be a resident, an agent may : 

swéat for him in his absence, Morgan's syn- 

dics vs. Fiveash. 410 

6, In an affidavit to hold to bail, the agent neednot 
state he swears fromphis personal knowledge. , 


Same case, id. 





* 


-. 












7, An afidavit ts he believes, is insufficient. Bergh 






"4 & al. vs. Tayne. 609 
a! 8, The principal must relieve the agent from every 
- responsibility properly incurred. Howe & al. 
> vs, Jones & al. 140 





9, An agent with generalpowers is bound to ordinary 
Ne diligence only. Millaudon vs. McMicken. 36 
* 10, The acts of ‘the principal be liberally con- 
strued to su pport his reer) the a 
acts. Flower § al, vs. Jones & al. 140 
1. The agent has a claim for reimbursements and 
indemnity, Same case. id, 
wl 1%. When the principal appears in court, to support, 
: b "ge. the act of the agent, whatever is evidence 
se against the latter, is so against the former. 
Thompson vs, Chaveau. 332 
Wee Assionm=nt. : 










1, No appeal lies from en order directing 8 purchas- 

er to bring into court the price of land sold, 

ot to await the decision of the court on the claim 
of'a mortagee. Kennervs. Young. ob3 

Me ® An appeal lies from a judgment overruling a plea 

to the jurisdiction of the court, and an excep- 

€ tion to the plaintiff's right to sue without ma- 
<a . king other parties. Howard ys. Cow. 102 

| 3; A party relieved, on appeal: from the denial of a. 








“4 
3 


"; P continuance. Richardson vs. Nolan & al. 103 
4, The apj a t cannot be relieved unless there be 
4 © a judgment, which the Supreme Court may re- 





verse. Pradere vs. Berthold. 133 
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draws from: fhe evidence, the case will nothe- 
remanded, ‘if the verdict be according to the . : | 
merits. Hewes vs. Barron. — m7 
6. If the appellant fail to bring the record, the ap- 
pellee may do so, and claim damages. Mead Be : 
vs. Tippet. oe os re 

7. When the whole matter dies not appear, the pre- y i 
@ sumption is that the judge’s charge was cor- 

..rect. Gorton vs. Barbin,  _ 

ees 8. The appeal will be dismissed, if not taken within 
the time prescribed by law. Browlese VS... 











Hewes. m 
9, If the verdict be contrary to the weight of theWi-, 4 

dence, the case will be remanded. Weathers- 

ly vs. Latham. 

10, When a cause is temanded for an enquiry into the 
right of a party toappeal—the inferior court « 

_ cannot go into another question. .Oakly & al. 
vs, Phillips & al. 

11. When the absent appellee has two attorneys on 
record, the citation may be served on either. 
McMicken vs. Riley & al. 

12, The law has fixed no period, within which the 

judge a quo should certify. Same case. id 

13, ‘When he does, the-presumption is is that the 


counsel did not agree. Same case. -id, b, F 
14. The Supreme’ Court does not increase damages 
S 
a sessed by a verdict. Morgan’s 
y 4 Syindics v8, ng 


Fiveash. 
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it : 
‘. A third to appeal must shew. he.is 
a” t aggriceed: “Herman vs. Smith & al, B75 
» 16, Inacase of doubt, aftér two verdicts the Supreme 
Court will not interfere. Loiseau vs. Laizer, 580 
' 17. When the'appeal is taken for delay, the judgment 
|..+_ _ willbe affirmed, with damages. Nicholls vs. 
»| #18. If a cause be remanded, with directions to amend ’ 
‘, the tableau iii Certain particulars, the judge a 




































quo cannot amend it in others. Nolte & al. — 4 

v8, their creditors. "1 i. 4 
19. The appellee may claim the reversal of the whole oe 

* judgment in his answer. Oger vs. Daunoy: 656 eu 


"oo, If illegal evidence go to the jury, but the court 

o € afterwards charges them to disregard it, the 

4 case will not be remanded. Gracie vs. Gayoso. 650) 

ig? When a party appeals from a judgment rendered = 

between others, he must shew it was erroneous 

asit respectsthem. Herman vs. Smith. 676 

99 And’ he cannot avail himself of a technical objec- « 
tion which the defendant. waived. Same case, ide 


10. 


| 23. A party, who refuses, to bring~testimony, unless 
~< 1 his adversary will wait the issue of cross ex- 
mn amining themfcannot have the cause remand~ 
ed to procure that testimony. Bateman’s heirs 

vs, Contelle. ~ y 187 


‘24, When there has been no appeal, and the judg- 
ment is affirméd, third parties cannot have 
an appeal... Lacroix vs. Minard & al. 345 
25. _An appeal a case of partition, when the ap- 





“ecurity i give for costs only. Millewton 


§ 


26. Inthe cae of «concurs en Sg in fom the 
~ refusal to issue a ded pot, Nolte vs.:thelp 
creditors . ; A 
27. An appeal cannot be taken from a decision over |’ 
ruling » plee:<f Rispendinen: Ponsony vs. 
Debaillon & al. y 





x 


Seas ‘ 
= * 4. ‘The defendant cannot be arrested and his prope 
a ty attached, unless both remedies be necessi- 


Ferguson vs.'Foster . 

2. A rule to shew canse why an arrest should not be 
set aside, does not put.ghe allegations of the 
affidavit at issue. Same case, 


_ 1. The assignee's right wust ‘eae on recondjhhe- . 
fore he can haye a writ of seizure and sale, 
Crane.vs, Baillio, © m 
2, The act of 1828 has repealed the former laws, . — 
which required an assignee to prove the consi- B 
deration of the assigument, before he obtain 
an order of seizure and sale. Rowlett vs, | 
Shepperd, Slt 
3. Whether there be an assigument of a debt, is — 
often a question of fact. McMicken vs. 
Turner . 




























3 vs. Grey's Syndios . i) ie 





ry to insure the execution of the judgment, * : 



















Fd 
princiPal MAtTERs. 
4, When a debt is adgiyned a8 collateral sécurity, 





























. “| 6% the holder becomes agent fok the colléction. 
Bx) Chew vs.°Chinn. 533 _* 
6, And the nett amount should be credited: Same 
‘ode. ae 
& Counsel, making a special agreement with the as- . 





sighot, cannot claifi payment from the as- 
as Signee. Séime case. id. . 
(The assignrtert+-@me debt does not carry that of. ss 
promise to pay tén per cent. to the aie ’ 
an extetision Of credit, expired before the as- 
sipnment. Same case. id. 
_8, The debtor, who suffers his creditor to have judg- 
, ment after notice of the assignment, cannot : 
resist the claim of the assignee. Littlejohn vs. 
Ramsay. 7 ; 654 
Seé Saiz. 














1 ATTACHMENT. 
TA judgment against a garnishee does not prevent 
his creditor showing that more isdue. Robe- 
son & als syndics vs. Carpenter. 30 
2, When the plaintiff releases the garnishee against 
e whom he had judgment, the claim of the de- 
By fendant on attachment is revived. Same case. id. + 
- | 3, But the latter cannot take out execution till satis- 
faction be entered by the plaintiff. Same case, id. 
a | 4, Creditors cannot attach the property of their 
debtor, when he has lost all control over it. , & - 
Babeock vs. Malbie, 137 
a6 6, Land sold, by sous seing privé, unacompanied . 


VOL.VILN.S. 88 a 
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by delivery, may be attached by the vendor's. 
> creditors. MeMicken vs. Sims. r 
| , ATTORNEY. 
1. The absence of the attorney, on public bosineiit g 
' is a good cause of continuance. » Patan, | 
; Poydras. 8 | 
2. The attorney being entitled to a tax fee does not a 
incapacitate him from being a witness, Wik . e : 3 
- liam’s executors ve. Franklin & al. “hy * 
3. “Phe authority of a sworn attorney is always pre tl , 
. sumed. Rowlett vs. Shepperd Sal. fig gol. 
4. Does not disclose professional secrets, when wit : y 
deposes as to the plea he was directed to filer’ 4 Se 
Cormier & al. vs. Richard & al. im, 
See AssicNMENT, EvipENcer, 5. 
* BATTURE. | 
1, By the formation of the batture of the fauxbourg _ : 
St. Mary, the place it occupied ceased to be ang 
part of the port. Packwood vs Walden. 
2, And by the change it became the property of the -_ 
city. Same case. — i 
3. Asale of a lot, front to the river, according toa 
plan which shews a front line within the levee, © 


* 











does not carry the alluvion with it; provided 4 Wi 





” a batture was then formed of sufficient height + 
> to be susceptible of ownership. Cochrane & © ‘ 
al, vs. Fort & al. } 622" 
BILL OF EXCHANGE. a 
_" , 1, The accommodation endorser of a, jgnot always - 


rea 


to be considered merely as a surety. Ware & — 
al, vs, Coz. 368 


























PRINCIPAL MATTERS. 659 
"9. He is not entitled from the drawer to more da- 

© mages than he actually sustains. Dorsey" 

, al. vs -their creditors. 498 
3A bill at sixty days sight accepted payable on the 
he sixty-third day from that of acceptance, is ac- 
ys ' - cepted according to its tenor. ‘Kenner vs. 
So] S* their creditors. 540 


mw | * ————@ ' — 
Bc «| “ CODE OF PRACTICE, Pad a 


iy { }, In the 254th article, the word garnishee was by . 
a clerical error employed in lieu of defendant. 
Love vs, Dickson. 160 
«% One is not bound to accept several bills for one 
' debt. Russel & al, Ferguson. 519 







BS: 





COLLATION. - 
1, If a parent make a feigned sale to a child, the 
property will be ordered for collation. Aus- 

+ tin & al. vs. Palmer. 20 
‘ 2. But the child will retain the part of which, the 

| ; parent might have disposed. Same case, id. 


ye. 


F COMPENSATION. 
| aly * 1, The defendant can offer nothing but what the 
# plaintiff owes him. Parker vs. Starkweather. 150 - 
“ 2. And the sum offered in compensation is not due . 
(| ~ by the plaintiff, if the defendant owes him a 
: larger one, on another scope, which is there- ‘ 
by extinguished. Same case. id. ee 
3, The purchaser of the property of a succession can- 


; 





368 not offer in compensation a note of the de- 
ceased. Green vs. Davis & al. 
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4. An unliquidated, demand cannot, be — ed & 

= compensation, Montgomery va. 
* 5, But it may, in reconvention. .. ihe id 
‘og 6. A debt offered in, compensation, must tani, ra 
> -. dated as the plaintifi’s, Lacoste: vs..Bor- | 
dere & al. Re ve a 
See Practice, ng 

ue 

e 


-* , cURATOR™ a od, 
‘ 1, The court ef probates has exclusive ni Me 
of a suit to compel acurator to. account, Bal ~~ 
Jineur vs. Bills. aa 
2. His sureties are. not responsible for debts which « : 
he could not enforce. Coz vs, Williams, 
tr : 3. A woman cannot be curatrix of an absentee’s es- 
tate. Carraby vs. Carraby. 

” 4, Creditors cannot sue the heirs, while an action is 
depending between the curator and them,in =~ 
which the same matters are involved. Babi- ? 
ntau’s heirs v8: Castille & al. 186 

5. The curator is not'a competent witness, when the — 

legality of his conduct-is at issue. Same case, -it 

6. Until he makes a,demand of the estate, the,heiry j, 

* are not in default in retaining it. Seme case. id 



































See me 


« DAMAGES. 
1, A judgment in a suit for the price of a vessel, < 
‘ forms no res judicata, as to damages for ille © 
% gal detention. Desboulets vs. Ghavier . gq 


DONATION, inter vivos, 
. i. Cannot be made in the form of an onerous con- 


te 4 


tract. Coles’ heirs vs. his executors. 4i4 





® " al 









* 
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PRINCIRAL MATEERS. — OE « ; 
s EVIDENCE. - “' 
| ford ealbepen tnnhee Settnioted a 7 
® writing. Walsh ve. Manenicr's syniice 21. * 
2. A copy:cannot he admitted in evidence, when the : 
adverse party has produced the. original’ on 
notice, Dean vs, Carnavon. 258 
& If the deputy sheriff be absent from court, on of- 
fibial-duties, hie testimony taken down at a n a4 
formet trial between the same parties, maybe ™ # _ 
given in evidence, Noble vs, Martin. 282 . " 
4, A plaintiff, who has relied'on a special agreement 
camot give the value of his services in evi- 
dence, Allen vs. Martin. 300 
5. Testimony, reduced’ to writing, by the attorney a wa 
of the party, will not be received’ in evidence. 
Maes vs. Gaillard’s heirs. 315 
6. Parol evidence is admissible to shew what pay- 
i! | ment was made on a note, where the receipt -, - «4 
P expresses generally that the debt was paid, 
Chew vs. Chinn. 532 , 
7, When the original has not been in the possession * 
of the party, the proof of its loss must depend 
on the probable circumstances of the case. 
Tate vs, Penne. 548 * 
8. Immaterial evidence may be rejected. Marling 
©.) ° vs, Luckett, 198 
9, Proof'of the hitid-writing of the subscribing wit- 
Q ness does net establish the signature of the 
subscribing witness, Dismukes & al. vs. ad 
Musgrove. 58 «4 
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‘ ig 10. Letters of third persons are not evidence. Chane | 
: " 38 a communication is made to aparty months =f 
before trial, that a document will be relied on» © ‘ : : 


and introduced in evidence, he cannot com — 

plain he was surprised by. its introduction. | 

Tracy vs. Tuyges & al. 3 

12, Third parties are not bound by what ie recited in 

. ®  anact. Delahousaie vs. Delahoustié & al. 1% 
+ 13. The plaintiff may prove, without having pleaded — ys 
4 it, that he had endorsed the note to an agent, | 7 
; for collection. Dick & al.vs.Cashéal. 38 | 


ei 









Past 


14, The copy of the registry of a vessel is no evidence 
for him in whose favour the registry was made., 

Ligon vs. Orleans Navigation Company. 682 

See Huspanp & Wire, Surety. 


EXCHANGE. ' 

1. The party who loses what, he received in, has a : 
right to what he gave. Saul vs, hiscreditors, 5% | 

; Even, when the other party is insolvent, Same _ 





tS) 


4 
case. id. 


EXECUTION. 
1, Artizans have no right to protection from, for 





more tools than are-necessary for their liveli- 
hood. Parker vs. Starkweather. 337 


5 


9 


. In sales under execution, it is ess@ntial that no- 

tice be given of the time and place of sale. 

e Mayfield vs. Comeau. , 181 & 
3. The purchaser, at such sales, acquires no title, if 

the formalities are not fulfilled. Samecase. id: 





PRINCIPAL MATTERS. 703 


| 4, An execution from the city cotirt directing the 
. sale of goods and chattels does not authorise ; 
the sale of land. Thompson vs. Chaveau. g* 


EXECUTOR. 


1, An executor who removes from another state, in 
which he was appointed, with the property of 
the estate, is suable in the district court. Sin- 

gletary vs. Singletary. 158 

-@. The district courts were not without jurisdiction, 
ratione materi@, in suits against estates ad- 
ministered by an executor. Donaldson & al, 
vs. Dorsey’s syndics. 

3, And a vendee in a sale under an execution in 
such a case, is not in bad faith, Same cage. 

4, An executor may appear in a suit in which ad- 
mission as heir is claimed. Babin vs, D’Ar- 
tugue. 615 

5, And he will not be bound by his co-executor’s 
admission. Same case, : : id. 

6, And he may resist such a claim, even after the 


period of executorship is expired. Sume case. id. 


FATHER. 
1, A father cannot compel the mother to give up their 
natural child, Acosta vs. Robin. 387 


FRUITS. : 
1, A possession in good faith owes the, from the ju- 
dicial demand only, Zeblanevs. Landry. [665 
2, Same point, Balfour vs. Chinn. 358 
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: GRANTS. 6 
i. < 1, Ifthe contrary do not appear; the side lines Will “8 
a 7%" held to be parallel. Henderson vs. St. | 
bd Charles’ Church, im |g? 
HEIRS. 
1, After a second marriage the mother cannot inherit 
from the children of the first. Jigblane vs, : * 
Landry. HY 
2. The survivors are heirs. Same case. id, +: 
3. Bui if they and their forced heirs die before her, 


the property is hers. Same case, 

4, The father or mother is a forced heir for one-fourth, 
and the child may dispose of three-fourths by | 
his will. Cole’s heirs vs. his executors. 414) ~ 











HUSBAND AND WIFE. 
1. The wife is common in goods acquired in Louis- 
iana, though she never came there, Coles? | 
widow vs. his executors. , 4 

2, The circumstance of her having received a check 
on a contract, in which she bound herself 
with him, is not sufficient evidence that it 
turned to her separate advantage. Brandegee 
vs. Kerr & wife. 64 4 
3. When she renounces the community, she hasa « : 
mortgage on property bought by her husband. > * 
McDonough vs. Tregre & al. 68. 

4, Common property adjudicated to either cannot bé 

~ relieved from the legal mortgage of the heirs 
“ by the substitution of a mortgage on other = 
property. Musson vs. Olivier. 98 } 

















oa. 








- 6, Stiie point, Parker vs. Sidrkiidlther, 337 
BA wife cannot, under any dreumstance, be surety e 
| . for her husband, Hughes vs, Harrison. 261 

117 | 7. The-wife must, crgdlitors, produce other 
: evidence of the payment of the the 
husband’s confession i in the marriage contract. 
Buisson vs. Thompson. 
8, The law presumes the husband. father of the 
@bild borw during the marriage. wee: Penn. 548 . 
, 9. In case of a voluntary separation, aceess is pre- we 
sumed. Sdmecaae a id. : 
nless cohabitation was physically impossible. « 
Same case. id. 

-.] 11: The condition of the child cannot beafiécted by = § ” 
ay 1 © ® the declarations of the parents, or either of 
them. Same case. . id, 
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© |, Indian tribes were entitled be settlement, under 


the Spanish government to a square league of .* 
land. Maes vs, Gaillard’s he@irs&al. = 314 


4 


INSOLVENT. — © 
1, An insolvent creditor, who is put on the dilau, 
cannot object to the regularity y ae — ». ; 
ings in a case where the effect of them is col- ; 
laterally invlved. Mayfield vs. Comeau. 181 
% 9, His estate fiiust be sold with the same formalities 


uh 


rie fl 


“and. under the same terms as property served . 
_ ‘onanexecution. Samecase, - “- id. 
3. When the syndi¢s are suffered to litigate, without PaaS 


*}. VOLVILN.S. ‘89 — *2 8. » 
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any interfereti¢e or: opposition, the illenate: 9 
4 e i Sa vis res judicati or to all parties to the concurso, 
; » m Saul vs. his ereditors, ae 
’ 4. . Whether a judgment tend 
ai d the same effect, 
A credit » who is on the bilan forpart of his debt, 
cannot sue afterwards for the remainder, 
White & al. vs, Lobre. 664 
Eapecially-i6 it:gran.put-andex ihe Sampak ~ ma? 
et ; ther creditor, and the proceedings were con.” 7 
firmed witho . Same case. 
«7. Syndics have no control over suits of individu 
creditors against each other in the concurso. 
Saul ¥s. his creditors. 426 
8, When at the meeting, the creditors disagree on® he 
the terms of sale, privileged creditors: iinet a 
obtain an orderto sell for cash. Same case. id, 





% 
te 
6. 





™ 9. If the property be ordered to be sold on*a credit 
froma perticuler dayy it cannot be sold ater | F 4 
= « it. Saul vs, his creditors, 620 4 
‘s 10. These creditors fre necesgary to a concurso, but 
not toa meeting. Mayfield vs. Comeau. 06 if 4 
: : INSURANCE. i 5. 
oe s - 1, N@thing butitiéeessity justifies a desertion. Byrne —~ a 4 F 
vs. Lou, State Insurance Con ee 
4 2, The necessity S not to be test by... i event, | 
Same case. o> id. * 


3. But bygall the circumstances of the case. Same 
case. id. 7 = 









eo Interest cannot be added to the verdiet.. Chase 

























i . ys, Kelso. oo nS @@b3 

" 7 # Same point, Dale's. Downs. 224 BE, 
ae 3, Does not run on a judgment. Sixt vA cre- ox a 
7 Mitors. 425 

y 


4. If interest be prayed for, but not allowed, they 


|. - 
_. 5..Not allowed on a judgment in “the district court 


of the United s-, Saunders vs. Taylor. 14 





ve SONY: e wf 
4. The jury may seal their verdict, an eljver it P 
f: intgeourt. Dale vs, Dowas. | oo ~ ® 
4 ¥ 4; must be prayed for-in time, so as to prevent 
4 he. delay. Green vs, Boudurant. _ 9 


3, If the jury give more than leg interest, the plain- 
ay release the overplus and have judg- 


ment. Dicky ag Ouch era 362 


ND. 





4, In a sale of land on the 
; depth is stated, what 
ie tion of intention. C 


issippi, when no 


passes is a ques- = 
. Desmarre & al. 661 D> 







2. Possession of part is possession of the wholefac- 
: thadirection of she line of the plat. 
Ht vs. the Church of St. Charles. 117 


3, If there be no plat, the lines may be proven by 
ie the direction of the ditches apd fences sepa- e 
ye ~—saating the estates. Same case. id, # 





* 


ate ‘oe be made for cases subsequent 
to them. Dean vs. ‘Carnahan. 


1, Who has fands of another, id is scoialll by 
" necessity to part from them, m 
the. necessity ceases resume-hie 
them... Perez &.al. vs, Miranda. 


* MORTGAGE, , : 
1. Phévious to the passage of the Tinisiasn pare, 
mort gadis, i in casesof insolvency, contributed. 
fateably to the, costs. Dréuse va, his creditors, ¢ 
he wife should exercise her lien, on any 
able property. notgpbject to spécial lien 


the proceeds against third possqeors giyjm- 
moveable, Same case 


3. When the, sheriff sells i * tothe 
mortgage, but not to its nt, the buyer is 


not responsible. Mi 8. Williamson. 381 


4, And there is no . the bid cover the | 
mortgage. case. id , 


5. It is sufficient notice of the mortgage that itis ~_ Ba 


stated in the deed. Same cage, id, 
6. He who pays the J of another, nef 2 right to’ ¥ ms 5 
the mortgage given to «secure the "Gndorser. 


Kirkland vs. his creditors. . 30 a 8 











% {Ite pvish be divided, ceetier en a + 


' ria ate to in the new parish, if the 4 . a 
* ‘domicil of the deceased .was there, altho’ he ee... “ 
died before the division, .Harang vs. f 








* rang Sal. Ms 51 ° 


a om . 













r RLEANS. - 

i. The city-< “of the @léction of 
) its members. “Mayor & al, ¢e, MorgaM” 1 é 
9, No mandamus lies soap to admiit one, 
whom they do not decree duly elected: Same 
| case. oe: id. 

_ 3The sheriff who executes a distringus to enforce . 
their obedience to such a mandamus is a tres- 


passer. $8ame case id. 


















a. OVERSEER. 
- 1, Upon pb T5. oe ce: 
,. Simpigsed. Noble ys. . 
®  _ PARTITION: : 


: 1, Upder the old code, the heirs had, in ath. 
: tition, © mortgage. Walsh vs. McNutt’s 


tas stig Be 
LP PRPS 
att aa 


iM emi. sa: . #1 
"> A 4, Canndfbifer in compentstion a partnership aim, 
: to his private creditor. Crane vs. Baillio. © 273 
> © @& PaMenn ~~ @ 7 
Is 1." the holder 6f the obligation was valid under 
Le the old code. Dean vs, Carnahan, “op 258m : 


i. 


oe .- 
3 ete 
4 2 710, ¥ “nom or 
- 2, sapling tisy Seta ame 
‘ vs. Young & al. 


wis - PRACTICE. “ 
1. iss ceieht eg/eaght the paint explain ot 
rebut the defendant’s > Sterling vs. 
Cn. oe ‘a 
2. If aiiper, rejected y when offered in evidence, be 
accidentally tallentbut by the j jury, with ne 
a new trial will not be granted on that ac- 
count. Flower & al. vs. Jones & al. * ~ 
3. Execution may issue on a judgment, which does ” 
not settle every claim of the parties. Bour- 
guignon vs. Boudousquig, * 
4, The use of the common law denomination of a 


5. A treapasser cannot allege tat-tis plaislaitad no 
title to the land.” Kernion.vs. Guenon. @ 
6. The fldintiff cannot be non-suited against inc: 
will. Same case. 
7. The sheriff's return of sstinfaction does not cons#) 
clude the plaintiff. Williams vs, Brent, 205 E 
8. Judgment against « Chor dal6lido is no bar 
against recovery from the other. Same case. mil 
9, If there be a variance Peale ; “a 
uBperiton, a andithe date of the 
the latter corrects the former. amet | P| 


Hfarrigon.» ~*~ « 
* 


al 


 . 


* 2 





11, The plaintiff must pay cis, if fio anjicable'de+ . 3 
y oe mand be proved, Samé‘case, M “a. 
: agp in és to swear that’ the plaints 
: interrogatory is: 
y mathe: if ithe sworn. it will assist the de- 
* Bion. 26 
* 13. “tra claim depends on'a condi lecodeas Mie 
va creditor cannot, interfere “in. proceedifigs re-. 
i lating to the sale of the insolvyent’s catate. 
ge Beatty vs. Wright's estate. © 285 
: i. No exafftination of the merits can take place be- 
™ “fore issue joined. ease. id, 
“15, On the plea of the general issue, the “Gefoggant 
may avail himself of the defence, that the par- 
E ties werd partners. Noble vs. artin & al. 282 
|? 16. A pln that ie debi ras"no f due, at the excep- 
| ‘da won Wits: Slee? coe Samecase. id. 
“17. There cannot be.a variance beiween the instru- - 
: t given in evidence and that anhexed to 
@ _ the petition, when it is made part of it. De- 
blieux vs.Case, : 260 
48, When a demand is in alternitive for a slave © 
soot his valdlGfthe t may be for the slave; 
Tod aioees the value. Balfour vs. Chinn, . . 358 
“19. the argument on the merits, new eyidence m 
= ived.. Dick &al. vs, Cash 2. “362 
‘SOOTHE authority of the thing judged does m de- 





e is tae 
2 — ame 


SS ee e 
ne “nbon ire. 


5 a ae ; 


.* a “esbier avail 1 bimeelf of anys 

its limitations without Weading:t, Same case,” 
22, righ ant are su to have t 
“Ghient’s. assentev,.Russel & al. ¥8. : 
23. i i 


24. ‘Title cunnotBe pleaded*to a possessory action: 


o vs, Wikoff. =a 
25. Parties cannot interrogate the judge. Sahe' case,’ 
26. An opposition cannot be amended without leave,” 
' Kirkltind vs. his creditors. 
" 7, Aifinswer to plaintiff’s Dhocssin i may’ te 
aken™inder a commission to examine wit- 
. Gabaroche vs, Hebert & al. 
: Tt must be cafiorical, Same cast ~~ 
. Buttes are wet 
“Same Cis, 
. If a suit OEE: Aa in the Jurte3 
éxeeutivo, and afierwards turned in the 
nario, the plaintiff is to pay costs before 
change. Chew vs. Chinn. 
SH An order of s@izure and sale cannot issue. on’ » 


perty in nthe bandeat a s » UN-. 
Jess on the produétion of" ie 
Sy record Sinnott VS. Michell. “ ride ; 
32, Phe = lies on a judgment’@h, al 
documents. anenee vB. Maen 


* 











59 sot th atid i i, Pl 
|) be Nevidence of the attire 6F quanitiim: of 
om his interest, the judgment gait it if ie 
| ® gular? Corcoran vs. Hatch. 614 
$4'In an order of séizure, before a. gale, ‘the petition 
‘s “may begmerided without notice of thé'mbtion, 
dg ae ar. istobe'sérved. 
» Ursuline Nuns’ vs.. Depassau' 646 
whodilekes an diiniertinemaneiill 
not to prove his authority, before it be denied. 
Same case id- 
, No demand.or notice is required before ain order 
of seizure and sale issues. Somb gfe. id. 
A cougtwill take notice of the officer, towhom it 
“directs its writ. Same case. id. 
- $8The court of the first district cannot enjoin the 
ion of the process of Vagycity court of, 
N leans. Oger vs. Daunoy: 658 
§. A court cannot, ticipation, art on-sques= 
_ tion of liiw; Casson vs, La; State'Bank. 277 
40. Answers to interrogatories must be ae, before 
. the opposite party be bound to procure testi- 
y to contradict them: Montgomery ve. 
© usec. - 288 
41. Théldemand which must precede’ the service is 
the only notice required before payment be 
@Qitor8¥a, on an. order of seizure and sale, by 
an assignee. ‘Rowlett vs_ aa 614 © 
42. The part ofthe old code, which réquired the 


VOL VILN.S. 90 


















plaintiffs oath Weforé*Obtaining-an order ee 7 
ssoizure and sale, is repealed. Same casé. if, & 
43. The plaintiff ‘may examine a witness, aft@P’ the i: By . 
defendant has clea his testimony, -in expla. Ps) 4 } 
nation of it, Sterling vs. Carruthers Py ae 
44, Thereis no difference between a law, w h takes ) 
away all remedies forenforcinga ri that Wily 5 
which attacks the right. Union Cotton Marg.” i Es 
nufactory vs. Lobdell. = 
45, An imtérpleader cannot retard the trial of the 
eause. Walker vs. Dunbah, 
46. A judgment, without, reasons, is nof:void, but 
voidable, , Fulton’s heirs vs, Welsh & al. 256 F 
47, A party who pn Oh to intervene, must shew, 
the decision will affect his rights. Price 
al, vs Masse & al. 196, 
48. Itgs net enoug e shews he has claj a 
enforce against either party. Same df 
49. A mortgage.or privilege credifér is not bound to to 
: discuss the individual property of" succes- 
sion. Delahousaie vs. Delahousaie & al, "19% 
50. A judgment of non-suit cannot be pleaded as res 
judicata, even after payment of costs. Dick 
al, vs. Cash & al. see 
51. The residence of the party in this state is suffi- ” 
ciently described by stating the parish. Adams 
vs. Lewis. . @¢ @m | 
2. One whobringsinconsistent actions may.renounce 
all his rights’on the first, and proceed on thé” 
second. “Same case. «i, ae 















a Ue 
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" B. An attorney may: gifint a. stay of exec ation in © 
| ‘ ie * éttain cases, Millaudon vs. si ~ 34 
# ne ‘H4) A register of the land office cannot be ed 
~"— bydhandamus to grant a certificate; in a suit 
in which he is not a party. Powell vs. Chapel. 172 
Bp 5B. oi in the 735th and 736th artigles of the 
code ofpractice, is that, which the sheriff is 
‘i bound to give before h he ‘setdlis, on a writ of * 
seizure @ and sale. Rowlett vs, Shepperd. ” 513 
See Privizece. 






Yi 
PRESCRIPTION. 
i. The law of prescription is prospective in its ope- 
wer ration, whether the contract be entered into 
ip this state or not. Uftion a Manu- 
 & factory vs. Lobdell. 108 
16 2. The lex fori regulates the plea of—Samecase. id: 
a. "3. He who holds wit tle can invoke no pre- 
4 stription, but that of thirty years. _Maesvs. 
@Geillard’s heirs. 316 
* 4. Prescription does not run against oné wh@can- 
not sell. Ayraud vs. Babin’s heirs. 471 
5,-The prescription of ten years must*be on a just 
title, Plauche & al. vs. Gravier & al. 518 


7 f° 
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PRIVILEGE. 

” 1% .4 A.contractor, employed to improve a lot, acquires 

a privilege thereon. « McNuinwis. Richardson 

$ al. e 17 
i: |. 2, A privilege creditor has a right to a provisional 


geizure. . Adams vs. Lewis. 148 








PRINCIPAL’ MATTERS. 715 
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qn ANDEX(OF 


He who bas» supenoe Privilege mnstiggercise it 


































Oe ae oe it ls of the asle, but cannot pampat “a ) 4”: 
a *. * nike Casson vs. Low. State Bank. a) On 
es ' 4, Th lord has a aon ox his rent on | sf 
Py men’s tools, found on the premises, Parker 
‘ vs. Starkweather. Pe ~ 
e 6. The vendor loses his privilege, by me a ee 
a . _ __ livery by histnendec. Willard vs. P, 


6. Ae judicial sale for the fifst instalment is necegsa- 
ry to the vendee’s protection against the ven- 
dor’s privilege for other instalments. Ayraud © 
“ en vs. Babin’s heirs. ~ 
See Morteace, Practice. 


OMISSORY NOTE. dy 

1. The endo f an accommodation note is a mere ’ 
als 
b, . 





surety, and can recover aad ‘ 
Nolte & al. vs. their , 
2. Theholder of a note, who inte givesa 
; respite to the maker, releases other parti, 
Séine case. i 
3. If the debtor has a right to postpone saneien, 
several notes, he cannot avail himself of an... 
error, in paying the assignee of some of them 
to the injury of theassignor. Greenvs,Bou- ~ 
duran’ 229 
4 4. Reposession of a note, one especially endorsed, is ” 
a no evidencéipf title. Sprigg vs. Cuny’s heirs. 258 
> 5. Otherwise, if the endorsement be in blank, Sgme 
case, ide 















and recover. Gabaroche va: ert. 

"] - tht eurca uaa d 
cg after the day immediately following the pro test, 
ee a gio pane “= 


9 The pee may shew, without having alleged 
it, that the persgn who appears as endorser is 
merely hig agent. Hyde $ al.ys. Groce, 572 
Es 






























‘ ° * bg ; “a: 
.7 RABIFICATION 
. 1. The ratifigation of a void contract eannot affeet a ‘3 
‘i, a Buissoi ve, Jayne & al. “374 * 
ak See Sang, 9. : 
| ia. a ‘ s se - “ 
1. If there'be "demand in,—the plaintiff cannot za 
id | dismiss his suit, so as télprevent the defendant 
, ‘having judgment. Adams va Lewis. 401 
2, But, he may waive all panes therefrom. Same 
case. id. e. 
3, Reconvention siagllin' in mater necessarily con- 
9 nected withthe object of the snit, * Lacoste 
ai vs. Bordere & al. ~ , 616 
a 4. Under a promise to save thie vendee harmless from } 
. & mortgage, judgment against the principal °° 
_ hi . = , 











a hina de hagttee 
“°° the ttt. Mbirray,vi,Bacon. a 


Bee Comparex ston. : is 
_. RECORDER OF MORTGAGES. 


0 } record, on the order it te sol | 
on @ sci, fa, in another district of 


the United States, Walker vs. Duralde. s, 
ee . 
j 


Same case 
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REGISTRY, . 

1. A notarial act, relating to immoveable property, ch 
must still be recorded in the ofl of thejjidgs. 

of the parish in which itilies, Carraby vs. : 
Desmarre & al. ' 661 


. * 

, iE. saad 

1. Anatomy ggunot fa,—Milaudon ve ot 
McMicken’ 1 

= RENT. + s « q 
‘ @See Patvinzce: : 

“= REPRESENTATION. » 

1 As to inheritance does sfbt extend to children of , 


cousins of the déeeased,  Rajcliffe & al. vs, 
Ratcliffe & ah ; pe 





* “Ninian $.$i hepsi proesactes | 
Adjudication. Hughes.vs, Harrison, 207 











"in the vendor, Brown & als, Reeoes dal. 235 
_3) His right is notto be tested byzthe fiew code, ifhe- = 
i bought undéF'the ald. .Samevcase. id. -* 
"4. A sile by a general legateo, as possessor, is void. 
able, if there be a forced heir, Toten vs; Case. 261 ‘ 
" ee 5. But, it is not therefore void. Sameedse: — id.” « es 
© | & A surety, who hasan ‘abootute sale for his'in- ~ “® 
i |g. demnity, has title, till hebe relieved. Casson ‘ 
vs. Lou. State Bank. 277 : 
4, The buyer, who Uiscovets a defect of title, cannot 
« demand arecission. “Denys vs. Clague’s syn- “ 
dics, «a #93 # 
8. But he may resist a demand of payment till secur- 
. 1 ed. Same case. id. il 




















é 9.1f the vendor promised r ratification, he ‘cannot ~ * 

resist a demand of ene, because it is ufifibces- 

5 sary. _Durnford vs. Parker al. © = ow 
: 10. Ifa privilege creditor obtains gn order to"bell the ia: | r . 
estate of an insolvent for cash, while the cre- 

ditors differ on ‘the terms of+sale, and buys 

ill be get aside.~ Saul vs. at 


Creditors. > aan", 


"11, When deliyery does not follow ona ; a 
‘ dence is admissibleito shew. why the . | | 


kept possession. William's = £5 | 

.. Franklin 6 al, _™670 4 
able spropeffl is valid against third <. om 

‘persons, altho’ the ventoathores paasepaion as 

usufructuary. Same case., - - ids 


es + a 

































"SERVITUDE. ~~ Pe er 

1. The’ existence of a,— must be proven, Ran- ) |)“ 

re >» * dolph vs, Daunoy. >* - gee a 
* > —., SHERIFF... 


tke es : SLAVE, " os et 
a 2 1, The causes for which the reductiomof the price of- 
Ry a slave may be claimed, are those which would, |»; 
ag @*  @ entitle toa recission of the sale, Millar vs, 
| Coffman. it | i 556 |g 
& 2. Samé point. Dinorence vs. McFarlane. 558 
inn 3. In a redhiitoryjadion/ We vendeo, may prowins. «5 } 
thatthe slave ran away since the sale. Pile ~ 4% 
» © _ w Lalande Sal. 648, |. 
~~ 4. The presamprion vf-stevery, arising from colour, y 4 
, is confined to black, Same case. i OS 
« » 5. Drunkenness is amental not * physical defect, 
, and isng ground for we 
wm 4° Taquino & al. : 
tet See Sragu Liner. aes 
as STATE: 
1. The con 
Wreliev the penalty stipul 
eacabene o adiieen’ 
to pay tlie warrants of'tlie‘commis- = ¢ 
hind Tandy deo at? 165 
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PRINCIPALMATTERS. =” 
: a we = + 


( @STATU LIBER. -° © eas “ 
' > Has no-action for'i improper treatment, being still oo 
2 | : * 
a % raeediiiek amet 5am ‘g 350 5 a 
ey . SUBROGATION® te * wea 
. \. 5 + "hy, who furnishes money to pay a debt, ac- : —s 
4 quings-no,— Nolte & al. vs. 8. their creditors. Ps 3° 


» Pe elites, <3 ht BP, ~ ve 
1 p aiag eee: tee ge 
G]% pit comtins ag Col’ heir ve. Cole goth. “athe, * sa 


ead i. “ ee 
© suRpry. : a. 


al Bag nf 4 could notbe a;—niider-the old epde ™— 











Lou. State. vs, Rowell “-. » 341 “? e 3 
» 2, Though she gave to her cing he | forfii of _ &> 
_ ee eee 
i ‘id Se % aT ¥ 
Ry J . ~ oe Og 
" . ' % » = —_ 
’ m 4 a oy 





sh et wise, Saatlilllee, oe ws. id? fe + i 
4. Ase menting . Oe 2 : 
: E tness, Lane & il. vs. Depeyster® . 372." 6 we er 
; ne i ae. may ‘call off"apy hes, So ts e.: P io 
“7 a | inflGido forthe whol - vs... Rogers ‘i5- 7+ . 


“das ; See Pears Magee? > i. be, 4 
¢ i x : : » mm Pog « os - re x ," 7 
. i TABLEAU... a = nial 4 a ahZ - $ » e: 


44 , ef Hegho 6 hab WO’ share in” 8. money, to"bé' distri- Y . , 
% 10 oN efinot oppose gna ‘ e 
Vor see ¥- v? oe" shana 
. af — ‘on —- 


; " ° ry ; “ge 
* SE o ° : “A 


er] 
ar 


4 @ 





$e eee 
oS gal 








cad 
liad ‘ 
1. There is no tutdrghip till the death of the father 
oN mother, _ ‘Acosta ys. Robin. + 


= TWELNE* MONTHS BOND. | 
1, The plaintiff who sués on a,—is not. estopped | 
from saying ‘he did not take it in -" of | ' 
"Sa. his debt. Willims vs. Brent. oF 
21s note pegment,. Same ease.” tx 
» 8. Nor a novation.” Sameeaser—~ we. 

‘4. The surety on such a bond cannot compel the 
creditor to pfoceed against tie*land oli ) 
the obligor’s wife haprocurél & anjunct 

7: “which it has been vainly attempted toset aside. 


* Dejean's gggndles vi vs. Martin inten 
* 


ee a witnedagg sick, his siitends, taken in ip. 
_ Gpusexmay be reads Miller vs. Russel. . 
“S See Acuwr; ArroRwny, & Surety, 4. 


oe 
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: _ ERRATA, 
ng ng Shia: 4 
& 20,—for ‘hand writing, is dgsiak e 5 
- read phBbf of hand writing i ¥ificient. 
4,—for defectof vendors, tex defect in fitle im 
of vendors, « @& * ~ fie, bal 
; 1,—for support the Julgnen, we resist ae . 
calle sthe pasiment.—— = fF Oe 
Fitictor ce devant, readatrote Dene. ge Mn 
for concourse, read concurso. Pl 
 @4,—for real plea, read-such plea, ~ re so 
. 9th curiae in hones ih Ste Pe bs 
But in marginal note,—for has. no tithe in + al fed i+ > <5 ae 
‘ a title which ie voiddble. : & * na 
369 line 13,—for preventing, road pefibiting. 
iit Sa read in a ally 


a 


: #. 


oe 
+ = 


455... © abet mepeioe xi Shope’ Hy “== 
109 23,—fomrcwlew I Feasond, read reverse 3.9 re 
“Rls reasons, “ge De Poy 


” 4,—dele ou. ” = ye 


baa 
* ‘ 
a ; 
: > > 
ee: 


8 = " . Pr : = 
% . “¢ a so 
‘ 


* 


2,—for protests; read parties, 
+25: y—~for*are in theae. words, read die tes. 
° "se" * Ty—for cafe their pons foil 
te “® fusing them périmission. # 
sy a Sri made-owt, read pet-owt: * 
a 3,—for then afized, rsd there afixed. 


2. 
os : hed 





